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TWILIGHT OF SOVEREIGNTY
OR THE EMERGENCE OF
COSMOPOLITAN NORMS?

Rethinking Citizenship in Volatile Times

Transformations of Citiienship-

In several . works in the last decade, I have documented the.disaggre-
gation of citizenships rights;the emergence of an international human
rights regime,-and the spread of cosmopolitan norms.! National citi-
zenship is: a legal and social status, which' combines sofne form of
collectively shared identity with the entitlement.t¢ social 'and eco-
nomic.'benefits, and the privileges of political: membership through
the exercise of democratic rights. | have argued thatin today’s world
the civil and social rights of migrants, aliens, and denizens are increas-
ingly protected by international human rights practices. The estab-
lishment of the European Union has been accompanied by a Charter
of Fundamenta! Rights and Freedoms and by .the formation of a
European Court of Justice.? The European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms, which. encom-
passes states which are not members of the EU as well, permits the
claims of citizens of adhering states to be heard by a European Court
of Human Rights. Parallel developments can be seen on the American
continent, through the establishment of the Inter-American System
for the Protection of Human Rights and the Inter-American Court of

This chapter was published in Citizenship Studies 11/1 (February 2007):
19-36. It has been revised for inclusion in this volume. It has also been
reprinted in Democracy, States, and the Struggle for Global Justice, Heather
Gautney, Omar Dahbout, Ashley Dawson, and Neil Smith {New York and
London: Routledge, 2009), pp. 79-99,
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Human Rights. African states havé accepted the'1981 African Charter
on Human, and Peoples’ Rights through the Organization of African
Unity, and to daterit has been ratified by 49 states.?

Despite these'developments,-the link between national citizenship
and' the ‘core entitlement of democratic participation, such as voting
rights, are retained by permitting only. natiofials to exercis¢ them in
most cases; but in this domain too changes are.visible throughout.the
European Union: a recent.article by Kees Groenendijk of the Council
on Migration, concludes that:

Of the 29 European States covered in this paper, 17 allow some catego-
ries of resident non-nationals to participate in local elections . . . These
statés are Belgium,. Denmark; -Estonia, Finland, Hungary, Ireland;
Lithuania, Luxembourg,-the Netherlands, Norway [which is not an
EU member SB], Portugal, Slovakia, Slovenia, Spain, Sweden, six
cantons in Switzerland [which is not an EU member SB)], and the.
United Kingdom. Eight of these states (Denmark, Hungary, Norway,
‘Portugal; Slovakia, Sweden, six cantons in Switzerland and the United
Kingdom) allow non-nationals (EU nationals and third-country nation-
als) to vote in elections for regional or national representative bodies.
Five of thése 17 $tatés (Bélgitim, Estonia, Hungary, Luxembourg, and
Slovenia) do-not allow thifd-¢ountty nationals to stand 45 ¢anididates
in municipal elections.*

These trends are not limited -to Europe. Increasingly, Mexico, and
Central American governments such. as- El Salvador and Guatemala
as well, are' permitting those who are born to citizen parents in
foreign countries to retain voting rights at. home and even té run-for
office; the. practice of recognizing dual citizenship is becoming wide-
spread. In South-Asia, particularly:among economic elites: who carry
three or more-passports-and navigate three or more national econo-
mies, the institution of “flexible citizenship” is.taking hold.?

Yet these changes in mddalities of political belonging have been
accompanied by other, more ominous, forms-of exclusion: first, the
condition of refugees and asylum seekers-has not benefited equally
frony the spread of, cosmopolitan norms. While. their numbers the
world over have-increased.as a result of the global state of viclence,®
most liberal democracies since September 11, 2001, and éven before,
then, had already shifted toward criminalizing refugee and asylum
seekers, either on the grounds that they were lying to gain access to
fConomic advantages in more affluent countries or that they were
Potential security threats. The politics ‘of refuge and. asylum. have

€Come sites of some of the. world’s most intense global distributional,
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as well -as racialized, confrontations. Even within the European
Union, the establishment of refugee-processing transit camps (RPTCs)
outside the borders of-the EU, to catch refugees and illegal migrants
before-they larid on European soil, have been advocated by:the UK
and- Denmark, and are in operation in Spanish-held territories. in
North Africa and, until the outbreak of civil war there. in the spring
of 2011, in transit-camps in Libya.

Furtliermore, as Hannati Arendt observed more than hilf 3 century
ago, “the right to have rights” remains an-aporetic longing.” For who
is to grant the right to be a member, the right to belong to a com-
munity.in which one’s right to have rights is to be protectéd byrall?
Withina permanently.divided humanity, it is first and foremost mem-
bership in a polity iri which one’s right to have rights is defended
through the solidarity of all, that the aporias. of statelessness-may be
resolved. Our defense of the right to have rights must combine then
the “liberal vision of citizenship as entitlement to rights, with the
republican-democratic, vision of membership to be attained 'through
full' democratic participation.

The disaggregation of citizenship rights through the extension of
cosmopolitan norms, the continuing liminality of refugees and asylum
seekers, and the increasing criminalization of migrants_as a conse-
quence of the global state of confrontation between the forces of
political -Islam and the USA, in particular, have led a number of
scholars to'interprer these recent trends in quite a differerit light from
the:views I express here., For some, the spread. of an international
human rights regime and of cosmopolitan norms sounds like a Pol:
lyannaish narrative which does riot account for the growing condition
of global civil war (Giorgio Agamben; Michael-Hardt and Antonio
Negri).® For others, while these trends toward a cosmopdlitan order
are real, one needs'to consider the more radical political: potentials
of the present as well (Etienne Balibar; David Held).?

The-very great disparity among these diagnoses of our contempo-
rary condition, which extend from predictions of global civil war and
a permanent state of exception, to the utopia of- citizenship beyond
the state and to transnational and global democracy, may-itself be an
indication of the volatilesand obscure moment we are traversing.
What.has become crystal clear-is-that the changing world security
situation since September 11, 2001, has destabilized the principle~of
formal sovereign equality of states, The spread of cosmopolitan
norms and transformations of sovereignty inevitably accompany one
another. The rise of an international human rights regime, which is
one of the hallmarks of post-Westphalian transformations in sover-
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eignty, also’ heralds .alterations in the jurisdictional prerogative of
nation-states. Jean L. Cohen-has thus observed:

Talk of legal-and constitutional pluralism, societal constitutilonalism,

transnational governmental networks, cosmopolitan human rights law

enforced by “humanitarian intervention,” and so-on are all attempts

to conceptualize.the new global legal order that is allegcdl)_r emerging

before our eyes. The general claim is that the world is witnessing a

move to cosmopolitan law . . . But . .. if one sh.ifts the political per-

spective, the sovereignty-based model of interna.nonal la\'v appears 1o

be ceding not to cosmopeolitan justice but to a different bid:to restruc-

ture the world order: the project of empire.’
So, which is it:- the rise of cosmopolitan norms or thg sp}'?a_‘d'of
empire? Indeed, it is crucial to unravel this amblvalent_ potefitial:
while the emergence of cosmopolitan norms are intended to protect
individuals’ status as rights-bearing persons-in a global civil society,
there aré darigers as.well as opportunities created !?y t!le weakening
of ‘state sovereignty. The fact that the intemanopahzauon of human
rights norms and the .weakening' of. state sovereignty are developing
in tandem with each other, decidedly does not'mean that the one can
be reduced to the other; the genesis of these trends as well as thel_r
normative logics are distinct. " Nor should coricerns about the weak-
ening of state sovereignty,-some of which I share, lead one to reject
the spread of human rights norms for fear that they can be used to
justify humanitarian intervéntions.

The Changing Shape of Sovereignty

Since ‘these. transformations are altering norms of‘hstate,-soyerelgnty;
as' well as impacting;the actual capacity. of states to exercise sover-
eignty, it is important at the outset to distinguish 'betwsen state.sov-
ereignty and popular sovereigniy. The concept of ‘sovereignty”
ambiguously tefers to two moments-in the fo'undatlpn.of thie moc.iern‘
state, and the history of modern. political thought in t__}_le-West'smce
Thomas Hobbes can plausibly be told as a contentious strugg!e
between:these poles: first, sovereignty means the capacity of:a_public
body, in this' case: the modern nation-state, .to act as‘fhe ﬁ_ngl_gnd
indivisible $eat..of authority with the jurisdiction t6 wiéld not: only
“monopoly” over the means of violence,” «to recall Max: -Weber’s
famous phrase, but :also to distribute socio-economic. justice and
manage the economy. ;

97




s
TWILIGHT OF SOVEREIGNTY? ) TWILIGHT OF SOVEREIGNTY?

Sovereignty dlso means; particularly-since:the French Revolution, global movements of capital .and- of other resources. Furthermore,
popular sovereignty, that is, the ideathat the people.are:subjects and many- states are.privatizing their-own activities b}{‘fdisbursing":auyhor-
objects of the law, or the makers as well as obeyers of the law. Popular ity over prisons and schools to private enterprises and companies.™
sovereignty- involves representative institutions; the s€paration of My thesis is that, whereas cosmopolitan norms lead to-the emergence
powers, and 'the gharantee not oﬁl')'r of liberty and equality, but of the of genéralizable huinan interests.and the. articilation of public stan-
“equal value of the liberty of each.” Etienne Balibar has expressed dards of norm justification; global capitalism is leading to the priva-
the interdependéqce betiwéen state sovereignty and' popular sover- tization and segmentation of interest communities and the.weakening
eignty thus: ‘ ‘ of standards of.public justification through the rise of private logics

of norm generation. The result is the deterioration -of the capacity: of

State sovereignty has simultancously “protected” itself frofi and states to' protect.and provideffo'r' their citizens. . -

“founded” itself ipon popular sovereignty to the extent that the politi- This chapter-first' documents in broad grokes;three_kmds oﬂtFaqs-

cal state has been: transformed into a' “social-state” . . . passing formations taking place in the.relationship, of territoriality and;juris-

through the progressive institution, of a “representation of. social diction: transnational migrations, the emergence of global law, and
forces” by the mechanism of universal suffrage and the institutions of the rise.of fast-track legislation. The two latter trends are leading to
social citizenship.'* the undermining of popular. sovereignty.and the privatization of state

sovereignty, while transnational migrations.are both. enabled by and:

My question is: how does the new configuration of state sover- contribute to the spread of cosmopolitan norms. I then conclude W_ith
eignty influence popular sovereignty? Which political options are normativesconsiderations on' democratic iterations, ‘.thro_ugl‘l;--whlch
becoming possible? Which are blocked? Today we are caught not cosmopolitan. norms and the will of democratic_majorities. interact
only in the. reconfiguration of sovereignty but,also in the reconstitu- via public argumentation and deliberation, - .
tionis of citizenship. We are moving away from citizenship, under-
stood exclusively as: national membership, toward -a citizenship of - L
residency which strengthens thé mulriple ties to locality, to the region, Deterritorialization and-Law: Colonialism.vs
and to transnational institutions. - Transnational Migrations: -

I will argue that cosmopolitan norms enhance the project of popular . , o
sovereignty while prying open the black box of state sovereignty. The modern stite-formation in the West begins with.the “territorial-
They challenge the prerogative of the state to be the highest authority ization” of space. The-enclosure of a particular portion of the earth
dispensing justice over-all that is"living and dead: within certain. ter- and its demarcation from. others through the. ¢reation. of protected
ritorial boundaries. In becoming party to human rights treaties, states boundaries, and the presumption that ali that lies within these bound:-
themselves limit their own. prerogatives. Very often this can lead to aries, whether animate or inanimate, belongs under the dominion of
conflicts between. the will of méajorities and ‘international norms, as the sovereign is central to.the. territorially bounded system of states
we can observe with regard to women’s rights, the rights of cultural, in Western modernity. In this Westphalian model, territorial integr{ty
ethnic.and linguistic minorities, and environmental standards,-among and a unified jurisdictional authority are two sides of the same coin;
other examples. But_such contentions have become all too frequent protecting territorial.integrity isthe-obverse sidesof the power of.the
precisely because the, world is moving toward new forins.of post- state to assert its jurisdictional authority {(dominium):

Westphalian politics of global intérdependence.. The. modern absolutist statés- of Western Europe were governed,

Separate from:the ,inﬂuence:of'cosmopolitanihuman':rigﬁts;norms, inCarl Schmitt’s terms, by the “Jus Publicum Europaeum” as their.
and to be distinguished from it, is the undermining of- state sovers international law.’* However, this: model was unstable from its incep-
eignty through the demands of global capitalism. Global capitalism tion, or, in Stephen Krasner’s famous phrase, “sovereignty is hypoc-
is indeed creating :its own form of “global law withour a state” risy.”'® Already the discovery-of the Americas'in the.fifteenth century,
(Gunther Teubner), as well as sabotaging:the efforts of legislators to the imperialist ventures into India and China, the struggle for.
conduct open_and public deliberations on legislation. that impacts-the domination over the Indian Ocean, and the: nineteenth-century.
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colonization of Africa destroyed this form of state sovereignty and
international law by chipping at the peripheries:'” Not only.the West’s
confrontation with other continents, but also the question of whether
the non-Christian' Ottoman' Empire belonged to the “Jus Publicum
Europaeum,” showed the limitations of this order. Though Schmitt
himself is not far from idealizing this moment in the evolution of “the
law of the earth,” his own account documents its inherent limits and
eventual dissolution.'® The “deterritorialization” of the. modern state
goes hand in hand with its ‘transformation from .early bourgeois
republics into European empires, whether they be those of England,
France, Spain, Portugal, Belgium, the Netherlands, or-Italy.

The evolution of bourgedis republics into empires destroys the
overlap of territorial control with jurisdictional authority that governs,
at least in prindiple, the motherland. Europe’s colonies become the
sites’ of usurpation and conquest: in “which. extra-juridical ‘spaces,
temoved from the purview of liberal principles of consent, are created.
As Edmund- Burke Was: to express:it pithily with respect.to “admin-
istrative massacres” in India, and during the impeachment by the
British House of Commons of Warren-Hastings, who was responsible
for them, this needed to be done so that“breakers of the law in India
might {not] become ‘the makers of law for England.””"*

With the rise of bourgeois and democratic republics, the “subject”
of the absolutist 'state is transformed into the “citizen:” As'the West-
phalian paradigm of sovereignty meets its limits outside Europe, it is
constitutionalized ar home by social struggles for increased account-
ability, universal suffrage, expanded representation, democratic free-
doms, ‘and social rights. These struggles.are the sites of popular
sovereignty, and of- demands to make-the state appararus responsive
and transparent to its citizens. In ways.that much scholarship has not
even begun to fathom, popular sovereignty struggles at home, the
spread of modern citizenship, and imperialist ventures abroad go
hand in hand.®®

This legacy of empire has come back today to-haunt the resource-
rich countries of the northern hemisphere through the rise of trans-
national migrations. Transnational migrations also produce. an
uncoupling of territoriality, sovereignty, and citizenship, but in ways
quite different from colonialism. Whereas in the nineteenth and
twentieth centuries, European imperialismspread forms of jurisdic-
tion into colonial territories, and shielded them against democratic
consent and control, contemporary migratory:movements give rise to

overlapping jurisdictions which are often protected by international
norms,
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In.1910,.roughly 33 million migrants livéd in-countries: other than
their own; by the year. 2000, their number. had reached:175 million;?
In 2010; that.number, was estimated to be 214 million (Cf. <http://
www.migrationinformation.org/datahub/comparative.cfm>).
From 1910:to 2000, the:population: ofi the world grew from 1.6 to
5.3 billion, roughly threefold; at the end of 2011 it"isestimated to
reach 7 billion. Migrations, by.contrast, increased almost sixfold over
the course of the. same 90 years..Strikingly, more than half of this
increase;occurred in the last three decades of the twentieth century,
between 1965 and-2000. In this-period, 75 million people undertook
cross:border movements to settle in countries other than those of
their origin. It is noteworthy-that.from 2000,to 2010-alone, -world
fnigration grew by 40:million:*

Transformations_in patterns of migration aré leading more and
more individuals-to retain ties with their home.countries.and not.to
undertake total immersion in their countries of immigration. The ease
provided by globalized: networks of transpdrtation, communication,
electronic media, banking, and financial services are producing guest
workers, seasonal workers, dual nationals, and diaspori¢ commuters.
Migrations: no longer bring with them total immersion.and socializa-
tion in the culture.of the host country - a process poignantly symbol:
ized by the assignment to immigrants to the USA of new family names
in Ellis [stand. .

Today nation-states encourage diasporic. politics among their
migrants and ex-citizens, seeing in the diaspora.not only a source of
political support for projects at home, but also a.resource of.net-
works, skills,-and:competencies that.can be used to enhance a state’s
own standing in an increasingly global world. Notable examples ‘of
such diasporas are the large Indian, Chinese, and:Jewish communities
across the globe. Their continuing allegiance 1o the:so-called “home
countity” is.carefully.cultivated. *

Migrations thus:ead-to a pluralization of allegiances and comrit-
ments and to the growing ¢omplexity of the identity of nationals who,
more. often than:not,iin today’s world, are also ex-, post- and neo-
colonials. We are witnessing the increasing migration from periphery
to center, encouraged by wide differentials in standards of living
between regions of the world, and facilitated by the large. presence
of family and kin-alréady at.the center of what was: once.the Empire.
Indians, Pakistanis, Kashmiris, and Sti Lankans in the UK; Algerians
and Moroccans in France; Surinamese and- Moluccans in the Neth-
erlands; Latin Americans in Spain; Libyans in Italy are all population
groups: whose history is deeply bound up with European empires.
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Thé Westphalian state which extended toward the. rest of the world
now finds that its borders are porous-in both directions, and. that not
only does the. center flow to the periphery, but the: periphery flows
toward the center.

State sovermgnty, which has always meant somie capacity and
prerogative to protect borders, now more than ever depends upon
skillful negotlanons transactions, agreements, and controllmg flows
in"cooperation. with.other states. Of course, states and regions differ
widely in their ability to assert their: sovereignty and-to throw their
weight around. The poorér economies of Central America,. South
Asia, and Africa. are less able to :police their borders; the world’s
largest refugee populations are -also settled in.some. of the.world’s
poorest regions such as Chad, Pakistan; and Ingushtia.?®

Migrations are ‘the site of intense conflicts over, resoutces as well
as identities. In the: contemporary'world,vstrong states. militarize and
increasingly criminalize migratory- movéments. The : ;poor m1grant
becomes the symbol of the continuing assertion of sovereignty.
Migrants’ bodies, both dead ‘and- dlive, strew the path of states’
power;

Transnational migrations reveal.the pluralization of sites of sover:
eignty in that, with changing patterns-of acculturation.and-socializa-
tion, migrants begin to live:in multiple jurisdictions. Although they
are increasingly protected by cosmopohtan norms in the form of
various human-rights treaties, they: are still vulnerable to a system of
state sovereignty ‘which privileges national citizenship.while-restrict-
ing dual and multiple.citizenship regimes. -

Milicarizarion and criminalization "are defensive responses which
states.use to reassert their sovereigntyin-the face of transnational
migrations. But is it possible to think about sovereignty in terms other
than those suggested by the model of autochthonous impermeability?
Is it conceivable to think of sovereignty in relational terms? Is it pos-
sible to disaggregate soverelgnty s functions and yet create modalities
of cooperation?**Can we-still maintain the ideal of popular sover-
eignty-and democratic.rule if the staté-ceéntered model of sovereignty
is itself'becoming dysfunctional?

Deterritorialization of Law: Global Capitalism

Transnational. migrations reveal the dependence of states upon the
worldwide movement.of peoples as well as each other’s policies. Since
every inch of-the face of the world, with the exception of the North
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and South Poles, are now controlled and governed:by a state’which
has ‘territorial jurisdiction, cross-border movements initiatéd by
migrants as well as-by refuge-and asylum seekers, bring to light the
fragility as well as the frequent irrationality of the state system. Vis-
3-vis -people’s cross-border movements, the state remains sovereign,
albeit in much reduced: fashion. Vis-a-vis the movement of capital
and Corimoditiés, aid ififormiation and technology, across botdeérs,
the state today is more hostage than sovereign.

A great deal Kas been written in recent years about globalization
as 4 worldwidé phenomenon and” the corresponding diminished
capacity of states. | am persuaded by the argument thatto under-
stand 'this phenomenon it is ahalytically miofe useful 16 use thé térin
“stateness,” that:is, the"dynamic capacity of states to react to and
control their environments in multiple ways.** There is tremendous
varidtion across the globe ir thé capacity of “stateness.” The afflifent
democracies of North America, Europe, Australia, and New Zealand,
to some extent can manipulate, tame, and channel the forces of
global capitalism‘as well as the worldwide flow of information, com-
munication, and transportatlon technologies —-aIthough the world-
wide economic crises sifice 2008 réveal that their capacities to do 5o
are. limited too. Viewed comparatively, this is obviously much less
true for many states in North Africa, the Middle East, Latin- America,
and Asia. The tise.1o global prominenéé-of China, Indid, dnd Brazil,
as well‘as the Asian “tiger” economies, is in large measure due to the
capacity- of these states to charinel economic globalization to their
own advantage:

In her analysis of Southeast Asian economies, Aihwa Ong gives a
compelling example of the ways in which global capitalism i3 ¢reat-
ing jurisdictional spaces that-escape democratic controls. New forms
of “multinational zones of sovereignty” in the form of growth tri
angles (GTs) are spreading throughout South Asia and Central
America. These “straddle borders between neighboring states’such as
t6 maximize.the locationil advaiitage and attfact global- capital.”%
The three GTs formed by linking neighboringcountries are Indonesia-
Malaysia-Singapore (Sijori), Indonesia-Malaysia-Thailand, and
Brunei-Indonesia-Malaysia-Philippines: Transnational corporations
such as Nike, Reebok, and the Gap now employ millions of women
who work 12 hours-a day and make less than $2.00 a day: Ong
observes that these - .

growth triangles are zones“of special sovereignty that are~arranged
through -2 mmultinational. network of smart partnerships and that
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exploit the chedp labor that, exists within the orbit of a- global
hub such:as Singapore. It appears that-GT workers are less subject to
the, rules of their home country and rgore.‘t(’)-thezrules of companies
‘-apd; 'rolt_fhe‘ competitive conditions set by other growth triangles in the
_region. - o

-

A parallel account is provided by Carolin-Emcke of the workings
of the maguiladoras in Central America: These are established by
foreign capital-in El Salvador, Guatemala, and Costa Rica under the
protection- of respective governments, often as tax-free zones to
attract foreign - investment, They protect the zones they occupy
through. the use of private security guards and forces, crush any
attempt -to organize the labor force, and fiercely defend themselves
against international and even parional control and supervision. They
resemble medieyal warlords who have taken: the native populations
hostage:® - -
. Whether it is the Growth Triangles of Southeast Asia or the magqui-
Iaa'pras of Central America; this form of .economic globalization
results in the disaggregation of states’ sovereignty, with their own
complicity, As in the case of colonization and imperialism; there is
an uncoupling of jurisdiction-and territory in that'the state transfers
its own powers of jurisdiction, whether in-full knowledge or by unin-
tended_ consequence, to non-statal private-and corporate bodies. The
losers in. this process are the citizens-from-whom-state protection is
withdrawn or, more likely, who neve_r_-‘,had,s;rong stare protection in
the first place, and who. become dependent upon the power and
mercy of transnational corporations and other forms of venture
capitalists. T
_ Despite the great. variation across countries with respect to the
interactions of the global economy and states,-one generalization can
be-safely:made: economic globalization is leading to a fundamental
transformation -of legal.institutions and of the paradigm of the rule
of law.Increasingly, globalization is engendering a body of law that
is self-generating and self-regulating and that does not originate
solely, or maybe even primarily, through the legislative or.deliberative
activity of national legislators.

Law Without a State?

In his inﬂqential article, “*Global Bukowina’: Legal Pluralism in the
World Society,” Ginther. Teubner has argued that, “Today’s: global-
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ization' is not a gradual-emergence of a world society -under the
leadership of- interstate politics, but-is a highly contradictory: and
highly fragmented process in which politics has lost its leading role.”*
As examples ‘of global law without a state, Teubner cites lex mercas
torig; the transnational law of economic transactions; labor law, in
the formulation of which. enterprises and. labor unions, acting as
private actors, become,law-makers; and the technical standardization
and professional self-regulation as engaged in worldwide by the rel-
evant parties' without the_intervention of official: politics.

This-emergent body-of law is “a:legal order,” even if it has no
specific point of origination in the form of law-producing institutions,
and, even less, a single and visiblé law-enforcing agency. The bound-
aries .of global law are not set by national borders but by “‘invisible
colleges,” ‘invisible markets and branches,” ‘invisible professional
communities,” ‘invisible social networks.””* Territorial. boundaries
and jurisdictional powers-are once more uncoupled.

As Teubner-acknowledges, this form of law has serious democratic
deficits. “It is a law that grows and changes according to the exigen-
cies of global economic transactions and organizations, This makes
it extremely vulnerable to interest and power pressures from eco-
nomic processes, because it is ‘indeterminate’ and can change in
its application from case to case.”®! Soft law is law without the
characteristics traditionally associated with the rule of law, namely,
transparency, predictability, and uniformity of application. These fea:
tures of the rule of law, however, are not merely procedural charac-
teristics; they act as guarantees of the equality of persons and citizens
before the law. Global law, by contrast; is not equality-guaranteeing
and equality-protecting; rather, it is law which enables global
corporations and other bodies to carry out their transactions speedily
in an increasingly complex environment, by generating self-binding
and self-regulating norms in contrast to what is regarded as the
slower, clumsier, and. often unpredictable actions of national
legistaturés. ,

There are important clashes and tensions:between these features of
lex mercatoria and human rights law or cosmopolitan norms: both
the: Growth Triangles.and the maquiladoras are characterized by 4
suspension of-human rights norms._in such zones of special economic
and business privilege. Furthermore,. individuals working in -these
zones. are, not only, or.even:primarily, the citizens of the countries in
which-such zones operate; very often they are themselves transna-
tional :migrants from neighboring countries, whose human rights
are:regularly-trampled upon. Thus Malaysians, Thai, Burmese, and
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others'work in Indonesia, and illegal Chinese laborers-abound in the
maquiladoras of Central: America, ' While, without a:doubt, the flow
of global:capital is responsible for encouraging the flow of transna-
tional: migratiotis, we see that the norms which ‘ought. to protect
migtants and the laws which enable global capitalismare not compat-
ible; in fact, often, they are antagonistic: Lex mercatoria, the law of
international commercial transactions, and human rights law often
collidé and conflict.3? )

That economit globalization threatens core:features of the rule of
law and thereby-also.challenges the prospects-for liberal ‘democracy
is emphatically argued by William E. Scheuerman in Liberal ‘Democ-
racy and the Social Acceleration of Time:

Conreimporary capitalism'is different in many ways from its historical

‘prédecessors: economies driven by huge transnational éorporations
that make effective use of ‘high-speed communication, information,
-and transportation technologies ‘represent a refatively novel develop-
ment. The relationship of. capitalism to the rule of law is thereby
transformed. as well ... As high-speed social action “compresses”
distance, the separation berween domestic and foreign affaifs erodes,
and the traditional vision of the executive as best suited to the dictates
of rapid-fire foreign policy making undermines basic standards of
legality in'the domestic sphere as well.?* T

The transformation. of the rule of Taw-gives rise to fast-track legisla-
tion, pushed through by-national legislators‘without adequate debate
and deliberation; the power of deliberative bodies is eclipsed and that
of the executive increases:

The main problem posed by globalization is less that transnational
Business can only preserve its’autonomy by limiting state power to
exercise the rule of law than that the democratic natidn-state can only
hope to maintain -its independence in relation to global business by
counteracting the virtually universal competitive rush to provide trans-
national firms-with special. rights and privileges.*

Statés are pushed into the “race to the bottom,” to:embrace neo-
liberal reforms, cutting. back on.the. welfaresstate, and relaxing labor
and'environmental legislations.

Law ‘without a state? Or race to-the bottom? Inrthe first part. of
this chapter1 asked: the spread of «cosmopolitan norms or imperial-
ism? Again, we seem confronted "by ‘alternatives and disjunction.
Surely, these are not the only alternatives which globalization pro-
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cesses confront us with, but, in-either case,"t_he:'mode.l gf liberal s0v-
ereignty = based nipon the unity of jurissilctlon,. a_d_mm;stel;cd.oyer'zf
defined territory, assuring citizen’s equality through .the admlms'tra-
tion-of the rule of law and guaraniteeing Social welfarc':through €co-
nomic:redistribution ~ increasingly appears as if it-were the memory
of a-quaint past. It is"important_to e:mph.amze that. sovereign st?tes
are players'with.considerablé power in this process: they themselves
often nurture and guide the very transformations that curtail and
undermine their own-powers.* . o
' Whetheér-it be-through changing patterns‘of transnational migra-
tions, or through the emergence qf- Growt‘h Triangles and new 'for}r)psi
of global law without the-state in the atcelerated and fluid g_lQ, a

marketplace,.or through the presgure,t(.)"adapt state I?ureal_lcr‘aufas to
the new capitalism; an-epochal change is um?er way, in wh1cl_1. aspects
of state sovereignty. are being dismantled chip by chip. Eitat_c ]prl_sdlcf
tion and territoriality are'uncoupled and new agents of jl.zrlsdfctlpnal
authority are-emerging in the form of {nu.ltlr.lat}onal' corporations..In
soine cases, the state disburses-its own jurisdiction to private agencies
in order to escape the:territorial control.of popular:legislators + tgke
the activities-of the privat‘e’securit'y"ag'ency.called'Blaclfvgater during
the Iraq War, and now named ‘Xe’. The social contract.is increasingly

ed. '

fmI)E.the analysis'presented 'above is-partially accurate, does th_e “twi-
light of state-sovereignty” mean the end of _C{tlzenshlg and'of- demo-
cratic politics, the-displacement of _the political, or.m.aybg even its
eventual disappearance.in the evolution of world‘s.ocmtt}%s? What.are
the normative consequences of these transforman_ops? What light
does this-social-theoretic analysis:shed.on the political philosophies
of the present period? .

Twilight of Sovereignty and Global Civil Society

Just as the capacity of nation-states to exercise t_heiF “stateness™
varies considerably, so do their reactions to the shrinking §phe__re of
state autonomy and activity. Vis-a-vis the economic, eg:gloglf;al,,legaﬂl
challenges, and the-growing fluidity Olf w.orlfixrmde migrations, the
states” of Europe have chosen the cooperative réstructuring of sover-
eignty. To be juxtaposed to this cooperative restructur{ngof sover-
eignty is the unilateral reassertion of sovereignty. At the .presenut time
not only the United States, but-China, Iran, and India. are *going
down this route, not to mention Russia; North Korea,and Israel. The
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strategy here is-to strengthen the ‘state via attempts to gather all the
markers of sovereignty in the public -authoriry,-with the consequence
of increased militarization,. frequerit disregard for international law
and human rights, regressive.and.hostile.relations with neighbors
and criminalization of migration. The third alternative is the weaken-
ing of the already fragile institutions of state sovereignty in vast
regions of Africa, Central and Larin America, :and South Asia. In
these cases, global market forces further destabilize fragile economies:
they break up the bonds between the large armies of thepoor anci
ic downtrodden and their local elites. The latter now are-engaged
innetworking with their global counterparts, thus'leaving the masses
of their'own ‘countries to the mercy ofimaquiladoras, paramilitaries
drug lords, and criminal-gangs. The state withdraws into a shell as:
has happened in the Ivory Coast, in the* Conéo, in the Sudan, in’ El
Salva.d-o'r,_in some parts of Mexico,.in Burma, and so on. Under such
conditions, popular:sovereignty ‘takes the form, at best, of guerilla
v.iarfare and, -at worst, of equally criminal groups fighting to gain a
piece of the pie. Neither the contraction.of “stateness” nor. its mili-
tarized reassettion re-enhance. popular sovereignty.

The volatile and* often ambivalent configurations of institutions
such as citizenship and sovereignty, which have defined our under-
standing of modern politics for the last 360 odd years since. the
Treat_y of Westphalia (1648), have understandably. given rise to
conflicting commentaries and interpretations in'contemporary politi-
cal thought. These can be characterized as theories of empire, theo-
ries of transnational governance, and theories of pos't-ne;tional
citizenship.

Empire, according to Michael Harde and Antonio Negri, is the
ever-expanding power of global capital to bring farther and farther
regches of the world into its grip. Unlike the extractive, and exploit-
attve empires of the past, however, the new empire enco‘ur.ages the
spread of human rights normsy it pushes the new techhologies of
net_working throughout the world, thus destroying the walls of sepa-
ration and generating a-new global.connectivity.consonantwith this
new age.”’

Since the webs of empire ate so ubiquitous, .sités of resistance to it
are diffuse, decentered, and multiple. The “multitude” -resists the
total- penetration of life-worlds by empire in organizing demonstra-
ttons against the G-7, the- World Bank, the Gulf War, the Iraq War,
and- the violation of international law. The multitude focuses on’

power as a g'lobal_- phenomenon and attempts to generate_a counter-
force to empire, ¥
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The:metaphors of networking; entanglement, binding;-spread of
communicative forms, and the like which underlie this social-
theoretical analysis are. one-sided precisely because-they present a
world-without.institutional actors and without structured centers of
resistance.”? Relatedly, the mulfitude = Hardt’s and Negri’s revolu-
tionary subject — is-not representative-of the citizen. The multitude.is
not. even.the carrier .of popular sovereignty since, it lacks the. drive
toward the constitufionalization.of:power, which Ras.been: the desid=
erata of all popular movements since.the: American and French. Revo-
lutions. The multitude gives expression to the rage of those who have
lost .their- republics: the multifudé. smashes institutions and resists
power. It.does not.engage in:what Hannah Arendt has called consti-
tutio libertatis.*® By contrast; popular sovereignty aims at widening
the.circle of.representation-among all members of the demos into an
enduring form; popular.sovereignty aims at the control of state power
via the.separation- of powers between-the judiciary, the legislative;
and the executive; popular sovereignty means creating structures of
accountabilityrand transparency in the public exercise.of power. This
is a far cry from the politics' of the multitude.

This aspect of the.legitimate exercise of power is well emphasized
in contemporary ‘debates by theorists_of transnational governance
such .as Anne-Mari¢ Slaughter and David' Held. At the roots
of empire’s extension, argue advocates of transnational democracy;
lies a:problem- of. legitimation. We are. ifi the grips of forces and pro-
cesses that resemble. the galloping horseman withott a head. Deci-
sions:are made in exclusive board meetings of the IMF; WTO, and
the World ‘Bank, affecting the-lives of millions, while, nation-states
refuse to sign.multilateral treaties such as the Kyoto Convention, as
in the case of the USA, or the Rome Treaty that has lead to the
establishment. of the International Criminal Court. Theorists of the
multitude:seem to confuse politics with_carnival: Only transnational
institutions.can. build permanent structures to counteract the forces
of empire,.

According to advocates of global governance, by contrast, we need
transparent and accountable structures of .world regulation and coor-
dination: Some of these structures are already. in.place through the
networking of experts working on economic, judicial, military, immi-=
gration, health, and communication issues, they observe. These. form
horizontally networked sites of. information, coordination, and regu-
lation. The future of global citizenship depehds on becoming aétively
involved in such transnational organizations and working toward
global governance, Whether-this.implies world government or. not is
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at this stage beéside the point: what matters is to increase. structutes
of global accountability and regulation. = -

Inthe version of the. global governance:thesis advocated.by. Anne-
Marie Slaughter, who"focuses less on .the normative possibilities for
democratic governiance. beyond-borders but. mote on the horizontal
networks linking, governmefit officials- in “judicial, regulatory, and
‘administrative organizations across state boundaries, a realm of law
“beyond the state” has.already been created.and the reach ofl global
law is extended through the. power of regulatory-organizations which
are themselvés part of .national-institutions.

Whereas followers of the late Niklas Luhmann, such.as Giinther
Teubner, see structures of global governance resulting per impossibile
through' the' .self-regulating interlocking of “andriymous systems
of norm:generation that. act' 48. each-other’s. environment; .Anne=
Marie, Slatghter places her faith in the networking of actual elites
in the judiciaries acrdss the world, in administrative bureaucracies,
tegulatory agencies, and the like. The .hope is that new norms
and standards for public- behavior. will result. .through such
interlockings.

Defenders of global governance. have a poini: the current state of
global interdependence requires new modalities of cooperation and
regulation. Arms control, ecology, combating disease and.epidemics,
and fighting the spread of poverty must be global joint ventures that
require the:cooperation of all people of.good will and good: faith in
all nations of the world. As David Held in particular has argued
powerfully, the goal is not-only to form new institutiohs of transna-
tional governance.but.to render existing ones such as the ' WTO, IMF,;
and AID- rhore transparent, accountable, -and- responsive to their
constituencies’ needs. This.in turn can only happen.if popular move-
ménts within donor and member countries force the elites who govern

these institutiohs toward democratic accountability. It -is naive to

assume, as Giinther Teubner arid Anne:Marie Slaughter at times seem
to, that the good faith of elites or the miraculous sociological signals
of anonymous systems alone. will move such structures .toward
democratization:and accountability. They. won’t. Transnational struc-
tures need to be propeleditoward a dynamic-whére-they can.be con-~
trolled by public.law.

Here, however, we:reach a dilemma: precisely because state-
centered politics have become so reduced. in ‘effectiveriess today,
new theoretizations of the political have emerged: Yet. my critique
of the models of émpire and:transnational governance.seems to pre-
suppose a form of popular sovereignty, a’ global.demos, which. is
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nowhere in existenté. Where is the popular sovereigh who can couinter
empire or who can be the bearer 'of new .institutions of transnational
governance? . .

Today we are caught siot only in the reconfiguration of sovereignty
but also in.the' reconstitutions of citizenship. We are moving away
from citizenship, understood as national membership, increasingly
towatd a citizeriship of residency, which strengthens’the _multlple ties
to locality,"to the tegion, and:to transnational institutions. Inthis
respect defenders of post-nationalcitizenship are correct. Thé.univer-
salistic extension of 'civil and’ social rights, ‘and, in some cases, of
political participation. rights as well, to immigrants and d;mz;nps
within the context of the European Union is heralding a new institu-
tion of ‘citizenship. This.new -modality decouples citizenship ‘from
national belonging and rootédnéss in a particular. cultural cornmuy-
nity. Not only in Europe, but all around the globe, we see_'the rise.of
political activism on the part of non-nathpals, post-n_anonals, agnd
ex-colonials. They livé i mulricultiiral neighborlicods, the)_r come-
together around women’s rights, secondary language .educatlon for
their children, environmental concerns, jobs for, migrants, representa-
tion on schidol boards and city coungils, and legalizing the status of
undocumented workers. This new urban activism, which includes
citizens‘as well as non-citizens, shows that political agency is: possible
beyond the member/non-member divide. The paradoxes of the “right
to have rights” are ameliorated by those who exercise the1r.demo-
cratic-republican.paiti¢ipation rights:with' or. without possessing the
correct. papers. N )

Nor-is the local alone the site of post-national citizenship. New
modalities of citizenship and.a nascent public sphere are al.so emerg-
ing at the global level through the meetings of the World Social Forum-f
in which activists fromh all nations, représeriting women'’s, ecology;
ethnic rights, cultural self-determination, and economic. democracy
groups, as well as’NGOs and INGOs, gather togethex: to plar' strategy
and policy. They are, in'many.cases, the ones who qnzculate and bring
to global:awareness problems to which"transnanona} structures .of-
gbvernance have:to.respond.. These citiZzens’ groups.and social activ-
ists are the transmitters of local and global.knowledge and know-
how; they-generate new needs.and demands that dgn?ocrac.:les;hav.e
torespond to. They-are'members-of the new global cm! society. This
newglobal civil society is.not.only inhabited by multinational and:
transnationals, whether public and private, but also by citizens,
movement activists, and constituents of. various kinds. This emergent-
global civil society is quite.complementary to republican federalism,
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which in my opinion constitutes the only viable response to the
contemporary ‘crisis of sovereignty.®?

1 will. define “republican federalism” as the constitutionally struc-
tured reaggregation of the markers of sovereignty, in a -set of
interlocking institutions each responsible and accountable to the
other. There is, as there must be-in any structuring of sove—reigntyra
moment of finality, in the serise of decisional closure, but not a
moment of wltimacy; in the sense of being beyond ,question'ing, chal-
lenge, and accountability- As Judith Resnik notes, the development
of international law and of cosmopolitan human-rights treaties are
creating new modalities for the-exercise of federalism: o

federalism is also a.path for the movement of international rights
across borders, as it can be seen from the adoption by mayors, local
city councils, state legislatures, and state judges of transnational rights
including the United Nations Charter and the Convéntion ta Eliminate
all Forms of Discrimination Against Women (CEDAW) and the Kyoto
Protacol on global warming. Such actions-are often trans-local ~ with-

municipalitiés and states joining togéther to shape rules that cross
borders.**

1 call such processes of “law’s migration” (Resnik). across state
boundaries and institutional jurisdictions, whether institutionaljzed
or popular; “democratic iterations.” Democratic iterations can take
place in-the “strong” public bodies of legislatives, the judiciary and
the-ex.ecutivé, as well as in the.informal and “weak?” publics. of civil
society associations and the media. :

Democratic iterations: are processes of linguistic, legal, cultural,
and political repetitions-in-transformation = invocations that are also
revocations.* Through such itetative-acts a democratic people, con-
sidering itself bound by certain.guiding norms, and principles, .reap-
propriates and. reinterprets these, thus showing itself-to be not only
subject to the laws but also their author. Popular sovereignty no
longer refers to the physical presence of a people gathered, in a delim-
ited territory, but rather to the interlocking in global, local and
national public-spheres of the many processes of democratic iteration
in which peoples-learn from one another.®

There willl be. an :inevitable tension between the. border- and
boundary-transcending. discourses of democratic iterations and state
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sovereignty. :In fact, democracy is: the. process_through which the
popular sovereign tries to tame state sovereignty by making it respon-
sive, transparent, and-accountable to the, people. The spreading cos-
mopolitan norms, which aim to.protect.human beings as such, not
only in virtue of-their national membership status:but as citizens of
a global <ivil society; and claims to.popular sovereignty, mutually
reinforce one another. Whereas, in:the case of the decline of state
sovereignty, it is. the receding.of the public exercise Of state. power
that is of concern, inthe,case of:the augmentation of popular sover-
eignty, international and cosmopolitan norms subject.the public agen=
cies that exercise power to increasing.scrutiny. ‘First ard foremost,
state institutions are submitted to. heightened public -and juridical
scrutiny, thus aidihg the assértion.of popular sovereignty. The sup=
posed conflict between the spread of cosmopolitan norms and popular.
sovereignty is based upon a mistaken equation of state with popular
sovereignty.

Cosmopolitan norms give, rise to the cross:border interlocking and
coordination' of democratic iterations among those-who are: orga:
nized in human rights, women’s rights, ecology, and indigenous rights
movements. By contrast; lex mercatoria and other forms of law
without the. stite, preferred by the agents of global capitalism,
strengthen private corporations vis-a-vis public bodies. Thus,.in the
case-of the North .American Free Trade Agreement, firms are granted
rights hitherto generally limited to nation-states alone. Chapter.II (B)
of the Treaty -allows private businesses to.submit complaints against
member-states to a.three-member ‘tribunal. One of the members is
chosen by the affected state, another by the firm, and the third jointly.
by the parties. As Scheuerman observes; “NAFTA thereby effectively
grants states.and corporations equal authority in-some.crucial deci-
sion-making matters.” And :hes adds, “In’a revealing ‘contrast the
procedures making up NAFTA’s labor ‘side agreement’ deny similar
rights-to organized labor.”*

There is' an interesting parallel here to the growing power. of indi-
viduals  to bring charges for human rights violations against states
that are signatories to the European Convention for the Protection
of Human Rights and Fundamental Freedoms infront of the Euro-
pean Court of Human Rights. In this case, as wéll, states are’ defen-
dants and no longer immune from legal prosecution. In both cases,
the “black box” of state sovereignty *has$ been pried open, but with
very different normative ;presuppositions: in.the case.of NAFTA and
other.forms of global commercial law, states-become liable to pros:
ecution .by corporate -bodies which do not represent generalizable
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interésts.but only their particular iriterests-and those of their.constitu~

ents. Interestingly, they-also disempower organized. labor and.envi-
ronmental groups from. enjoying similar. jurisdictional privileges in
brmgling charges against various corporate parties.

_ In the case of chargeés broughit against states for human rights viola-
tions, by contrast, there is a potential-generalizable interest shared by
all citizens nd residents of.a state alike; namely, to prevent the use
of torture and other forths.of the widespread violation.of human
rights. Human rights trials against sovereign states even, go. beyond
the generalizable. interest:of the.national citizens involved and estab-
lish: universalizable norms of human rights that would protect
individuals everywheres and in any part_ of the world. There is a
context-transcending power to these human rights iterations that
feeds into the normative. power of cosmopolitan norms.

‘The boundaties of the. political . have .shifted today. beyond -the
rePublif: housed in the nation-state. The deterritorialization of law
brmg_s in its'wake a displacement of the political; It is clear that.only
multiple strategies dnd forms of struggle. can reassert the ruptured
!mk between popular consent and the public exercise of power, which
is the essence of democratic. sovereignty. Transnational structures of
governance are fundamental in order to tame the. forces of global
capitalism; but the accountability-of transnational elites can only. be
demanded by their own constituencies when they mobilize for post-
afid trans-national citizenship projects. The.interlocking networks of
local and glébal activists form an -emergent global civil society, in
which new needs are:drticulated for a worldwide public, new forms
of kinowledge are communicated to a world public opinion.and new.
forms of solidarity across borders are crafted. '

‘Popular sovereignty cannot be'regained today by feturning to-the
era of.the “blackbox™ .of .state sovereignty: the formal equality of
sovereign states. must mean the universalization of human rights
norms acrossstate boundaries, respect for the rule-of law, and the
spread of demiocratic-forms of government all over the globe. It:is an
insult to the dignity and freedom of individuals evetywhere to assume,
as.so mafly today*are tempted to~do, that human rights and cosmo-
politan norms, such as the préhibition of crirhes against.humanit)r,
are” products of Western, cultures’ alone ' whose validity cannot be
extended to other peoples and other cultutes-throughout-the_world.
Not only is this.a very inadequate view of the spredd:of modernity
as a global project, but itis also.a philosophical conflation of genesis
and validity, that is to say, of the conditions of origin of-a-norm with
the conditions.of its validity, Global.human rights and cosmopolitan
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norms establish new thresholds of public justification for-a humanity
that is: increasingly united and intefdependent.*” New modalities of
citizenship, not only in the sense of the privileges of membership but
alsoin‘the sense of the power of democratic agency, can only flourish
in the transnational, -lotal as well as global spaces, created by this
new institutional framework. The multiplying sites of:the political
herald transformations of citizenship and néw configurations of
popular sovereignty.

For some, the increasing tensions between the state sovereignty and
a cosmopolitan vision of human rights are harbingers of ominous
developments: first, there is the argument, advocated by many on the
left, that any denial of the principle of the sovereign equality of states
provides a green light for increasing interventionism; others, more
mindful of the contradictions inherent to the world society of states,
plead for reform of the United Nations.*

Among those who take the need for building new institutions of
global governance to heart, there are also distinctions among cosmo-
politans and regionalists. While cosmopolitans are more open toward
the project of a world federation of states, and dispute the degree
and form of federalism or federationalism needed, regionalists advo-
cate a multi-layered system of governance. In some of his recent
essays, Jiirgen Habermas, for example, has pleaded for a centralized
authority — a reformed UN to have jurisdiction over matters of world
war and peace and the implementation of human rights, while plead-
ing for regional organizations (such as the EU) to repool sovereignty
for the sake of socio-economic, ecological, and immunological
cooperation,*’

I, welcome the resurgence of institutional imagination in contem-
porary discussions and consider my contribution in this essay to be
a humble one of analytical and normative clarification: we need to
differentiate berween state and popular sovereignty, while exploring
their interdependence. The nation-state, until recently, has been a very
successful host to the project of popular sovereignty. But economic,
military, immunological, and climate-related forces, as well as the
explosion of new means of electronic communication and worldwide
migrations, have weakened the institutions of the nation-state to such
a point that without a “repooling of the markers of sovereignty” in
new institutional forms, popular sovereignty cannot be actualized.
Far from considering themselves authors as well as subject of their
own laws, more and more-people are becoming prey to the forces of
global capitalism that rob them increasingly of their citizens’ as well
as human rights. The old regime of state sovereignty, which already
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in the very construction of the;UN was poised between'the conflicting

-*demapdg of sovereign state equality.and the realization of the univer-
-sal:principles of human rights, today:has been further destabilized by

global forces. We need not reject-the principle of popular sovereignty,
but we need to reconfigure a new regime of global state sovereignties.
Pcspi_te: all its problems, the European Union remains the most
impressive example of such a reconfiguration of the. markérs of
sovereignty in the spirit of republican federalism,*® Hopefully, there
will be others too: ‘
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CLAIMING RIGHTS ACROSS BORDERS

International Human Rights and
Democratic Sovereignty

For Jirgen Habermas; on his eightieth birthday

The New Legal Landscape

The status of infernational law and of rransnational legal agreements
and 'treaties with respect to the sovereignty claims of;liberal democra-
cies has become a highly contentious theoretical'and politicalissue.”
In his highly controversial decision that struck down the death penalty,
for juvenile delinquents; Justice Kennedy cited the United Nations
Convention on the Rights of the Child and the African Chatter' on
the Rights and Welfare of the Child, among other documents.? In his
dissenting opinion, Justice Scalia thundered: “The basic premise of
the court’s argument — that American law should conform to the laws
of the rest of the'world ~ ought to be rejected out of hand.” Seeing
this as an all-or-nothing equation, Justice Scalia drove to a reductio
ad absurdum: ‘ -

The Court should either profess its willingness to reconsider all these
matrers in the light of views of foreigners, or else it should cease putting

An edrlier version of this article has ‘appeared in the American Political
Science Review 10374 {November 2009): 691-704, I am grateful to the ' Wis-
Senschaftskolleg in Berlin for awarding me a fellowship from January to july
2009, during which time I completed this essay, and to Axel Wodrich, 4 visit-
ing student at. Yale. University, for. his meticulous comments on an -earlier

draft.
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nity,” the TFEU. See: <http:/eur-lex.europateu/LexUriServ/Lex-
UriServ.do?uri=0J:C:2007:306:0001:0010:EN:PDF>; accessed
onl Augnst 31, 2010. :

.3 See "“The Internamona[ ‘Human' Rights Movement,” in
Louis Henkin, D. W. Leebron; G. L. Neuman, and D. Orent-
licher, eds, Human R_ngtsi(Ne_w York: Foundation Press, 2003},
pp. 147 ff.

4 Kees Groenendijk, “Local Voting Rights for Non:Nationals in
Europe: What ' We Know and What We Need to Learn,” Publica-
tion of the Transatlantic Council on Migration (2008); accessed
on'31 August, 2010, at: ‘<hrtp://www.migratioripolicy.org/trans-
atlantic/docs/Groenendijk: FINAL. pdf>.

5 Cf. Aihwa Ong, Flexible Citizenship: The. Cultural Logic of
Transnationality (Dutham, NC; and London Duke University
Press, 1999).

6 See Aristide Zolberg and Peter Benda, Global Migrants. Global
Refugees: Problems and Solutions (New York. and Oxford:
Berghan, Books, 2001). :

7 »For a moré extensive treatment of Arendt’s:concept se¢ Ben-
habib, “Kantian' Questions, ,Arendtian Answers,” in Seyla
Benhabib and Nancy Fraser, eds, ‘Pragmatism, Critique and
Judgment: Festschrift for Richard ].. Bernstein (Cambridge, MA:
MIT Press, 2004), pp. 171-97. See also Hauke: Brunkhorst,
Hannab Arendr (Munich: C.H. Béck’sche Verlagsbuchhand-
lung,1999),'pp. 52-84.

8 Giorgio Agamben, State. of Exception, trans. Kevin Attell
(Chicago, IL, and London: University of Chicago Press, 2005);
Michael Hardt and Antonio Negri, Empire (Cambridge, MA:
Harvard University Press, 2001).

9 Etienne Balibar, We, the People of Europe? Reflections on Trans-
national Citizenship, trans. James Swenson (Princeton, NJ, and
Oxford: Princeton University Press, 2004); David Held} Global
Covenant: The Social Democratic Alternative to the Washington
Corisensus (Cambridge: Polity, 2004).

10~ Jean L. Cohen, “Whose Sovereignty? Empire versus Interna-
tional Law,” Ethics and International Affairs 18/3 (2004): 2.

11 The genesis of cosmopolitan norms goes back to the experiences

«of two world wars, anti-colonial struggles, the Armenian geno-
cide in the late stages of the. Ottoman Empire, and the Holo-
caust. For an account of the development of international law,
see Martti Koskenniemi, The Gentle Civilizer of Nations: The
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‘Rise and Fall of International Law 1870-1960 (Cambridge:

Cambridge University Press, 2002); See also the 'accounts of
trials against merhbers 6f the “Union and Progréss Party™ in the
Ottoman Empire, who were responsible for the Armenian geno-
cide, by Taner Akcam, Armenien und der Vilkermord: Die

Istanbuler Prozesse wund die tiirkische Nationalbewegung

{Hamburg: Hamburger Edition, 1996); for.the Nuremberg trials,
cf. Michael Marrus, The Nuremberg War Crimes Trial 1945—46:
A Docrimentary History (New York: Bedford/St Martin’s, 1997);
for Ralph I'emkin’s efforts.to pass the Genocide Convention, see
chaptér 2 of this vblume. Cf. also Burnkhorst’s impassioned
defense of “strong human rights;” in. Solidaritdt: Von den. Biir-
gerfreundschaft zur globalen Rechtsgenossenschaft (Frankfurt:
Suhrkamp, 2002). -

Etienne Balibar, “Prolegomena to Sovereignty,” in Balibar, We,
The People of Europe? Reflections on Transnational Citizesiship,
p- 152.

\In a rather deferential but terse review of Anne-Marie Slaugh-

ter’s, A New World Order (Princéton, NJ,- and -Oxford:

Princeton- University’ Press, 2004), Kenneth Anderson distin-

guishes state sovereignty, democratic sovereignty, sovereign state
multilateralism, and multilateralism pooled sovereignty. But he
does not-explore the implicarions'of distinguishing between state

-and- démocratic sovereignfy when the lattér is undefstood as
popular sovereignty. This is because for him-a non-nation-state

based conception of sovereignty -is unimaginable. See Kenneth
Anderson, “Squaring the. Circle? Réconciling Sovereignty and

‘Global Governance Through Global Government Networks,”

Harvard Law Review 118 (2005): 1255-1312; here 1261-3.
Anderson defines state sovereignty in terms of Lincoln’s classic
phrase as*“a political community, withourt a political:superior.”
Abraham Liricoln, Message to Congress.in Special Session {July

4, 1861),'in The Collected Works of Abrabam Lincoln, ed. Roy

P. Basler- (1953), pp. 421, 434, as:cited by Anderson, ibid.,
p. 1299, The question is whether “political;superiority”-is to be
understood «as finality of decision-making or as some ultimacy
of -power. No statée possesses such- power in ‘the international
domain, and within*the domestic realm; such a conception of
sovereignty ‘has_been repudiated with the rise of cosmopolitan
norms; ultimate sovereign power is a non-sensical concept but
sovereignty understood as “possessing final authority in decision-
making” remains — even-if it itself is-contested.
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-See David Apter, “Globalization, .Marginality, and the iSpecter

of Superfluous Man,” in _]oumal .of Social Affairs 18/71. (fall,

'2001):.73-94.

Carl Schmitt, Der Nomos der Erde im Vilkerrecht des Jus.Pub-
licum Europaeum, 4th edn.’(Berlin:' Duncker and Humblot,
1997), p. 99; English trans. Gary L. Ulmen, The Nomos of the
Earth.in the Intefnational Law of the Jus Publicum Europaeum,
(New York: Telos Press, 2003), pp.. 128-9.

Stephen D. Krasner, Sovereignty: Organized Hypocrisy (Princ-
eton,. NJ: Princeton University. Press,.1999):

For a masterful account, which is also a sustained critique of
Schinitt, see Koskénniemi, The . Gentle Civilizer of Nations: The
Rise.and Fall of International Law 1870-1960, pp. 98-179. Cf.
the statement-of the Belgian legal historian Ernest-Nys: “A state
uses the territories that constitute its private domain as it wishes;
it sells them,.it rents them out; it attaches such conditions to the
concessions it grants as -it-sees warranted . . . i none of this
does.it owe:an explanation to other States?.(from “I’Etat Indé-
pendent du-Congo et les dispositions de 1’acte generale;” quoted
in Koskenniemi, ibid., p.:161).

Schmitt’s elegy to the fus Publicum Europaeum (the public law of

- Europe) emphasizes that this system “neutralizes” war by moving
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away from the medieval notion of “just.war.” In this transforma-
tion; the enemy is no longer viewed as inimicus but as justi hostes
(categories which also return in Schmitt’s concept of the “politi-
cal”}. This.“neutralized” concept of war is also called “the non-
discriminatory concept of war” (der nicht-diskriminierende
Kriegsbegriff). “‘All:inter-state wars upon European.soil, which
are carried out through the militarily organized armies of states
recognized by European law of nations (V6lkerrecht), are just in
the sense of the European. law ‘of nations of this inter-statal
period” (Schmitt, Der Nomos der Erde, p. 115 (emphasis in the
text); in the English translation, Nomos of the Earth, see p. 143},
Schmitt here conflates “justice” and “legality,” not out -of some
logical error, but because he rejects all.normative standards that
go beyond state interests in judging wars.

Burke, cited .in Arendt, The Origins of Totalitarianism, p. 183.
See also Hannah Arendt’s powerful statemerit, “The only gran-
denr of imperialism lies in the.nation’s losing:battle against it,”

ibid., p. 132.

See Janine Brodie, “Introduction: Globalization and Citizenship
Beyond the National State,” and Satoshi lkeda, “Imperial
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Subjects, National Citizenship, and Corporate Subjects: Cycles
of Political Participation/Exclusion in the Modern World
System,” both in Citizenship Studies 8/4. (December 2004):
323-33-and 33349 respectively.

‘Hahia: Zlotnik, “Past Trefids .in Interriational: Migration and
Their:Implications. for Future Prospects,” in‘M. A. B. Siddique,
ed., International Migration into the Twenty-First Century:
Essays in Honor of Reginald.Appleyard {Boston, MA: Edward
.Elgag, 2001}, p. 227.

United Nations, Departrent of Economii¢c and Social -Affais,
International: M:gmtton Report  ST/ESA/SER.A/220,. 2002.
Accordmg to. the International Orgamzanon for Mjgrarmn

* “Thet€ are far mofe interndtional migrants in the world today

‘than ever previously recorded, and their number has.increased
rapidly in. the last few decades: ... While. the -global: reach
.of international’ migration had. already. began to .extend after
1945, it has expanded sharply only since the:1980s tosinclude
all regions of the world: today . . . This globalization of .intef-
national migration involves a wider diversity: of.ethnic and cul-
tural groups than ever before; there is a growing proportion
of Women as primary migtints; more or less permanent or
-settlement migration has increasingly. been replaced by tempo-
rary and circular migration;~and, although the economic crisis
miay have temporarily slowed the growth of migration outflows,

. the underlying causes of. this globalizafion of migration,

such as demographlc, labour matket and environmental fac-
tors, remain.” At: <httpi//www.iom.int/jahia/Jahia/policy-research/
migration-research/world-migration-report-2010/cache/offonce/>;
accesséd: on. September 1,-2010.

See.Benhabib,. The Rights of Others, pp. S ff.

See Dieter Grimm, Souverdnitit: Herkunft und Zukunft eines

rSchliiisselbegriffs (Berlin: Berlin University, Press, 2009).

Peter Evans, “The Eclipse-of.the State? Reflections on Stateness
in an. Era.of Globalization,” World Politics.50/1 .(1997):'62-87.
The original term'is from J. P. Nettl, “The State as a.Conceptual
Variable,” World Politics 20 (July 1968): 559-92.

Ong, Flexible. Citizenship, p. 221.

1bid,, p."222.

Carolin Emcke, Echoes of Violence: Letters from a War Reporter
{Princeton, NJ: Princeton University Press, 2007), p. 77 and in
gerierdl pp.71-97. .
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In Giinther Teubner, ed., Global Law Without. g State: Studies
in Modern Law.and Policy (Aldershot and Brookfield, Vermont:
Dartmouth Publishing Company, 1997}, pp. 3-28; here p. 5.
Teubner, ibid., p. 8.

Ibid:, p. 21.. For a more optimistic assessment of the human

rights .obligations of international organizations and what they
can do to realize therh,:see Ernst-Ulrich Petersmann, “Time for
a .United. Nations ‘Global: Compact’ -for Integrating” Human
Rights into the Law of Worldwide. Organizations: Lessons from
European Integration,” European.Journal_of International Law
13/3 (2002): 621-50,

Andreas Fischer-Lescand and Giinther. Teubner discuss this
extensively in their article, “Regime-Collisions: The. Vain.Search
for Legal Unity in the Fragmentation of Global Law,” trans, by
Michelle Everson, in Michigan Journal of International Law 25
{summier.2004): 999~1046. Particularly interesting is the conflict
between the” economic.interésts of patent.holders, such as big
pharmaceuticals Merck, Pfizer, Roche, etc., and nation-states.
These pharma-companies in 2001 asked the. WTO to investigate
Brazil for permitting.the domestic. production of generic drugs
via copying patented medicines. Brazil defended itself.by point-
ing out that the AIDS. epidemic had -taken 150,000:lives since
1981 and that with: breventive measures annual infections could
Be reduced to.less than 5,000. This case, entailing a clear human
rights .claim to health and public protection .from epidemic
disease, in:turn led to a major renegotiation of the terms of
TRIPS (Trade Related Intellectual Property.Rights} and to further
negotiations between.WHO and WTO about the preventive and
non-commercial:use of patented drugs, and led all the-way to a
resolution of the UN Commission.on Human Rights in 2003,
reiterated in 2005, protecting the preventive use of generic drugs

'whenever possible_ to help combat the. spread of disease and

epidemics. See Resolution 2003/47 of.the United Nations Human
Rights Cominission (E/CN.4/RES/2003/47), retrievable through:
<httpi//data.unaids.org/Media/Information-No>.. At the Doha
meetings in 2002, a Declaration on. the TRIPS agreement and
Pablic Health was: issued, which -affirmed thé safeguards pro-
vided:in TRIPS with regards to rights of states to issue measures
such as.compulsory licensing ‘to cope;with:health-crisés-in their
respective countries. Company representatives in general pre-
ferredmethods of differential pricing, but conceded. that they
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miust accept the decision’ of stdtés to deal with their own health
problems. Since the DOHA round in 2002, however, trends have
apparently gone in the direction of bilateral rather than multi-
lateral agreements. See the publication “Intellectual Property
Rights,” Results of a Stakeholder Dialogue between the World
Businéss Council for Sustainable Development and the Wissen-
schaftszentrum ‘Berlin fiir Sozialforschung (reprint-April 2004).
Contact: <wbcsd@earthprint.com>. See also. Thomas Pogge’s

pioneering work:in this area, World Poverty and Human Rights:

Cosmopolitan Responsibilities and Reforms {Cambridge: Polity,
2002).

William. E. Scheuerman, Liberal Democracy and the .Social
Acceleration of Time (Baltimore, 'MD, and London: Johns
Hopkins University Press, 2004), p. 145.

Scheuerman; ibid., p. 169.

Saskia Sassen, Territoriality, Authority and Rights: From Medi-
eval to Global Assemblages (Princeton; NJ:Princeton University
Press, 2006).

I disagree with Anderson’s critique. of, Slaughter’s work that
global governance.inevitably erodes respect for democracy over
time. See: “the system of global governance through global gov-
ernment networks, as it gtows and devélops in ways that Slaugh-
ter outlines, over time.tends to erode-the respect. for democracy
and democratic accountability with which it ‘began and may
finally lead to a form of liberal internationalism, a world of de
facto federalized global governance” (K. Anderson, “Squaring
the Circlé? Reconciling Sovereignty and. Global Govétnance,”
p. 1301). Anderson does not explore the. increase in account-
ability and transparency that results by giving up the “black
box™-view of sovereignty; nor how such inctease can-contribute
to the democratic power of the_ people.

Although first translated into English in 2001, the Italian version

of Empire was written in the period between-the Persian Gulf
War of 1991 and the Yugoslav Civil War of 1994, Its view of
USA power-is more benevolent-than the subsequent work by
Michael Hardt and Antonio Negri, Multitude: War and Democ-
racy in the Age of Empire (New York: Penguin Press, 2004).

The last.chapter of Hardr;and Negri's Multitude is called “May
the Force be With- You.” See pp- 341-8; on carnival, cf. “The
various forms of carnival and mimicry that are. so common
today at globalization protests might be considered another
form of weaponry. Simply having millions of people in the streets
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for a-demonstration is a kind of weapon, as is also,.in a rather

diffefenit way, the pressure of illegal migrations . . ..A one-week

global biopolitical strike would block any war” (Hardt and
Negri, ibid:, p. 347).

Just as.in. Michel- Foucault’s theory of power, the subjects of
power are interpellated by it, that is, constituted. in part through
the network of power rather than preceding it, in Hardt and
Negri’s-analysis too, states and.other world .institutions disap-
pear as agents and sites of resistance that have prior constitution.
I:disagree with this theory of power. One can stipulate the exis-
tence of very distinct and structured:institutions.and patterns of
resistance to powef withofit presiupposing a metaphysical pri-
mordiality of either the state or of the subject. The reach of

. empire is.neither as ubiquitous nor as omniscient as Hardt and

Negri would like :us-to, think.

Hannah Arendt, On Revolution (New York: ViKing Press, 1963).
See also Seyla Benhabib, The Reluctant Modernism of Hannab
Arendt, pp. 130-72.

See David Held, Global Covenant: The Social Democratic Alter-
native to the Washington Consensus; and Andrew. Kuper,
Democracy' Beyond Borders: Justice and .Representation in
Global Institutions (Oxford University Press: Oxford, 2004);
Anne-Marie Slaiighter, A New World Order (Princeton, NJ:
Princeton University Press, 2004). There is' something all
too optimistic and cheery in. §ome of these proposals which
downplay the. danger .of dissociating. constitutionalism from
democracy and from citizens’ will and reason, by transferring it
to an expertocracy, even if an expertocracy with.as much good-
will. as:the judges and.practitioners: of international law. While
I share this concern: with Kerineth Anderson, [ think that such
concerns can-be met within a framework of liberal international-
ist governance. Such mechanisms: can be-democracy-enhancing
rather than democracy-diminishing. See n.36 of this chapter,
above.

Global civil society, as defended hete, should'not be confused
with the appeal to voluntarism and private associations, so
characteristic of neo-liberal positions.that aim at curtailing state
power. | endotse the public provision of public goods in a system
of nested interdependencies among public.authorities. Global
civil society is a' space of global civic activism.arid the.counter-
part tothe model of republican federalism that.1 develop below.
Nancy Fraser is one of the few contemporary social theorists
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who focuses on.new global.social movements;-cf. Fraser, Scales
of Justice, pp. 21-7; 58-67; see -also Heather Gautney, “Is
Another State Possible?,” and Michael .Menser, “Disarticulate
the State! Maximizing Democracy in ‘New’ Autonomous. Move-

‘ments in the Americas,” 'both in Heather Gautney, Omar

Dahbour, Ashley Dawson, and Neil Smith, eds, Democracy,

States, and the Struggle for Global Justice {New- York and
London: -Routledge, 2009}, pp. -205-35 and 251-73
respectively: . -

Judith Resnik, “Law’s Migrdtion: American Exceptionalism,
Silent, Dialogues, and Federalism’s Multiple Ports of Entry,” in
The Yale Law Journal 115 (2006): 1564-1670..

Since I have introduced the concept of democratic iterations
in The. Rights of Others, pp. 179ff.,.1 have been asked to
clarify (a) the-relationship between practical discourses of justi-

‘fication and democratic iterations, and. (b} Whether democratic
“iterations. can also'be regressive and non-meaning enhancing.

Democratic iterations are processes of legititnation not of justi-
fication. They.stand in.the same. relationship fo hormative dis:
courses of justification-as-theories of democracy stand to John

‘Rawls’s Theory of Justice; that is, ‘theories of democracy are

concerned with legitimacyas distinguished from theories which
consider justice. Second, “jurispathic™ democratic iterations,
which block the enhancement of meaning-and the-augmentation
of rights claims are possible. See “Reply to My Critics,” in
Another Cosmopolitanism, pp. 158-65, and chapter 8 of this
volume,

See Jiirgen Habermas's early:formulation, “Ist der Herzschlag
der Revolutionzum Stillstand gekommen? Volkssouveranitit als
Verfahred. Ein normativer. Begriff der-Offentlichkeit,” in Die
Ideen von 1789 in der deutschen Rezeption,-ed. Forum-fiir Phi-
losophie.Bad - Homburg (Frankfurt:am Main: Suhrkamp, 1989),
pp. 7-36.,

Scheuerman, Liberal Democracy and the Social Acceleration of
Time, pp. 268-9, fn 52.

:On. the idea of a threshold of:justification, see,Seyla Benhabib,

The. Rights of Others, pp. 15-21.
For the first position, seé Andrew Arato and Jean Cohen, “Ban-

ishing the Sovereign? Internal and External Sovereignty in

Arendt,” in Seyla Benhabib, ed.; Politics in Dark Times: Encoun-

‘ters with Hannah Arendt, pp. 137-72; ]. L. Cohen {2004),
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“Whose Sovereignty? Empire Versus International Law,” Ethics
and International Affairs 18/3: 1=24; J: L. Cohen {2006), “Sov-
ereign Equality vs. Imperial Right: The Battle over the ‘New
World Order’,” Constellations 13/4: 485-505.

Fof the second position 'Carol C. Goula Gh)balizing Democ-
Press, 2004), pp. 162 ff.; Michael Doyle and Nicholas Sambanis,
Making War and Buzldmg Peace: Uriited Nations Peace Opera-

tions (Princeton, NJ: Princeton University Press, 2006).

For.a cosmopolitansworld federalist position, see Eric Cavallero,
“Federative' Global Demo¢iacy,” ifi Rofiald Tinnevelt and Helder
de’ Schutter, eds, Special Issue, “Global Democracy’ and Exclu-
sion,” Metapbrlosopby 40/1 (January 2009): 42-64; Rafaele
Marchetti, Global Democracy. For and 'Againist (London: Rout-
ledge, 2008) for an early and powerful statement of the problem,
see Thomias Pogge, “Cosmopolitanism and Sovereignfy,”
Chris Brown, ed., Political Restructuring in’ Eufope (London
pp. 89-122; Cf. also Jirgen Habermas, The
Divided West, ed. and trans. Ciarah Cronin (Cambridge: Polity,
2006); also Jiirgen Habermas, “A Political Constitution for the
Pluralist World Society;” in Between Naturalism and Religion,
trans. Ciaran Cronin {Cambridge: Polity, 2006), pp. 312-52; for
regionalist visions, see Carol C. Gould, “Envisioning Transna—
tional' Democracy: Cross-Border 'Communities and Regional
Human Rights Frameworks,” in Heather Gaiitfiey, Omar
Dahbour, Ashley Dawson, and Neil Smith, eds, Democracy,
States, and the Striiggle foF Global Justice, pp. 63~79.

The economic crises of member countries of the EU such
as Greécé, Irelafid, Portugal, and possibly Spain and Italy, and
the reaction of governing forces in Brussels as Weéll as of the
German government to these crises, since the summer of 2010,
make.one question the project of Eirope. While I do not believe
that the Euto-zone will collapse; it-is clear that the worldwide
econotriic’ downturn js being used by conservative forces such
as Germany’s Chancellor, Angela Merkel, and the French
President, Nicolas Sarkozy, to cut back the social-welfare state
and the rights of wage-éaifiets t6-social entitlements. It is an
open question whether the considerable political achievements
of the EU will be powerful enough to generate popular and
democratic reassertions of sovereignty to‘resist this fieo-conser-
vative onslaught:
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Around September 18, 2001, almost a decade ago, I crossed . Whitney
Notes and References 196 Avenuie-in New:Haven, Connecticut,"with my- 14—yc_:ar-old daughter,
- traveling from our house to a.Red Cross center to.give blood for the
Index 285 victims and:rescuers of the Twin World Towers 90 miles-away. As I
gave my name, Seyla Benhabib, to.the nurse.in attendance,.shefroze
’ for-a moment: “Ben-Habib” ~ wasn’t HabibsanArabic.name? “Who
was this lady with 4 foreign accent,” shé §eemied.to be thinking,

' “coming in to give blood?”
gt My daughter, who noted the nurse’s hesitation, immediately under-
stood-that I was being .assessed as an Arab or a Muslim, and.she
squeezed ‘my hand in solidarity. I could not help feeling, that early.
: evening in Connetticut, that thy gesture of solidarity with the-victims
( of 9/11. and the fire-fighters and policemen of New York. City
was not wanted and, as it turned out, not-needed: students: of Yale
University and other- schools had already tiished to the Red Cross 1
- banks across. New Haven, and actually, the blood banks were well

stocked.

[ Nevertheless, something in: me .ached. The. moral of this :story is
. ’ : not about discrimination against Middle :Easterners, Muslims,_ or
- Arab Americans, real.though.it-is. Rather, it is about the complexity
1 and .multiplicity of identities to-which my name testifies, but which
l; - bureautratic-administration: shorthands in.an increasingly securitized
i world.political environment.reduced to unequivocal signals of danger
1 during the so-called “war on terror.” The lady at the Red Cross
station could not have kdown that I.was-a Sephardic. Jew born in
; Istanbul, whose. earliest known: ancestor was called “Jacob Ibn-
* ' Habib,” from-the city of Zamora in Spain, and whose descendants
were Rabbis and.prominent members-of-a Jewish:community first in
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