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Democracy’s Identity Problem:
Is “Constitutional Patriotism” the Answer?

t the start of the twenty-first century, one hardly needs to be a political scientist to recog-

nize that democratic institutions alone do not generate democracy. When political actors
introduce liberal-democratic constitutions to societies that have been governed non-demo-
cratically-even when these constitutions define broad and inclusive political and civil rights,
even when they establish legal frameworks for a parliamentary government and free and fair
elections-institutional changes alone do not secure stable and legitimate practices of demo-
cratic governance. Democracy requires, in addition to democratic institutions, democratic
citizensm that is, citizens who regard one another as political equals, who are motivated to
engage one another in collective deliberation, and who are willing to accept as legitimate the
laws that democratic processes yield.

“Identity” is a term often used to capture this affective component of democratic
practice. Democracy needs some form of citizen-identity for purposes of integration.
Individual citizens can be motivated to look beyond what they understand to be in their self-
interest and what they understand to be in the interest of their familiars, and to do so for the
good of their fellow citizens, even if these remain strangers, only if they feel some sense of iden-
tification with those strangers: some sense of solidarity, some sense of sharing in a collective
purpose or a collective project. If “rule by the people” is to mean more than simply rule by
the majority in the interests of the majority-if democratic government requires that the inter-
ests of each, or the good of each, or the will of each, count in processes of collective decision-
making-then every democratic polity needs some civic bond, some cohesive force that can
prompt its citizens to act politically in ways that take into account the claims and perspectives
of others.

To put it briefly, democracy needs identity. At the same time, however, identity is a
problem for democracy. If one thing is clear from the history of the last century, it is that
practices of citizen-identification are often accompanied by practices of other-ing, and in
particular by the repression-often violent-of those defined as “aliens” at home, and by aggres-
siveness-also often violent-toward those defined as the foreign other. There is no necessary

reason why this must be so. There is no necessary reason why identification with some civic
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“we” must be accompanied by intolerance, let alone violence, directed at some “others.” Still,
the civic identitarian component to democracy, because it can fuel these punishing attitudes
and actions, is always potentially an object of manipulation by political elites and by aspiring
elites, who can-and do-exploit it to mobilize citizens in ways that serve their interests in
getting and keeping power.

Identity is, thus, a problem for democracy in the sense that democracy cannot work
without it, and yet cannot unequivocally embrace it. If the democrat’s fantasy is Rousseau’s
band of happy peasants regulating the affairs of state under an oak tree, her nightmare is the
American Japanese internment camp. In recent years, a number of political theorists have
attempted to find a safe place for identity in democracy: a place between the fantasy and the
nightmare. Not only German philosopher Jiirgen Habermas, whose work is the focus of this
essay, but also civic nationalists, republican patriots, and others have attempted to resolve
democracy’s identity problem by searching for forms of civic identification that meet the
democratic polity’s need for allegiance and solidarity, while at the same time fostering toler-
ance toward those defined as outside the civic “we.”’

In what follows, I want to make the case that this strategy, although intuitively appeal-
ing, is misguided. I will advance this claim by exploring what seems to be the most promis-
ing of the ongoing efforts to solve democracy’s identity problem: recent work by Habermas
(and others) on a form of civic identification that he calls “constitutional patriotism.” The
essay proceeds in three parts. First, I explore, briefly, Habermas’s principal claims about
constitutional patriotism: his arguments about the content or the substance of that identity,
as well as about the political work it might perform. Habermas’s most basic claim is that the
identity democracy needs can be constructed on the basis of constitutional principles them-
selves. A civic identity rooted in liberal and democratic constitutional principles, he suggests,
can perform the integrative function that democracy needs without becoming vulnerable to
strategic exploitation. In the second part, I consider objections that have been raised to this
claim by two sets of critics: those who insist that constitutional patriotism is too thin-i.e., that
it cannot perform the integrative work democracy demands from civic identity-and those who
maintain it is too thick-i.e., that even principled forms of civic identity, if only implicitly, rely
upon ethno-culturally particularistic solidarities and allegiances. The principal Habermasian
response to both lines of critique is that they confuse what has been (historical fact) with what
must be (psychological and political necessity): they assume that, because modern democracies
have relied upon nationalist forms of identification, civic identity cannot be decoupled from

nationality. Taking this Habermasian response to heart, in the third section I present what is
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not an empirical, so much as an analytic critique. If, and to the extent that, constitutional
patriotism can bind democratic citizens together, I argue, if, and to the extent that, it can
create a civic identity based on liberal and democratic principles, then it will define “others”
of that identity (the illiberal, the anti-democratic), creating both a potential for aggressiveness
toward those others and a strategic incentive for elites to exploit that potential. Democracy’s
identity problem, I insist, is a chronic problem. It therefore demands an appropriate treat-
ment; not a cure, in the form of a democratically legitimate civic identity, so much as a
management plan, which includes disturbing any settled sense of having finally achieved a

democratically legitimate identity.

What is Constitutional Patriotism?

Habermas’s work on constitutional patriotism grew out of his efforts to grapple with two of
the most pressing problems identity poses for democracy in contemporary politics. The first
might be thought of as the German problem: How should liberal democrats who identify as
citizens of a particular political community relate to those elements of that community’s past
that are, from a liberal and a democratic perspective, repugnant! One starting-point for the
notion of constitutional patriotism was Habermas’s effort to think in these terms about
German political identity after the Holocaust.”

A second was his effort to think about the on-going processes of European econom-
ic and political integration: processes that bring into relief the problems globalizing pressures
pose for identity in democracy. If dense networks of power relations transcend the bound-
aries of national political communities, if they define economic problems, environmental
problems, and other collective problems that cross nation-state boundaries, then how can
people construct, not only political institutions, but also political identities that enable them
to address such problems democratically? If citizenship has an important affective dimension,
in other words, if it involves on some level identifying with those strangers whom one regards
as one’s fellow citizens, then what could it mean to be a citizen of Europe?’

In coming to terms with the first problem-the problem of the liberal democratic
political community’s relationship to its illiberal and anti-democratic past-Habermas argues
forcefully against an understanding of political identity as fixed or static; as an attachment
which citizens passively inherit. Identity is not, he suggests, so firmly rooted in tradition as to
be unresponsive to reinterpretation. It is not an unbroken chain linking past to present to

future. Instead, political identity-the sense of solidarity people feel with those strangers



4’ DEMOCRACY’S IDENTITY PROBLEM

whom they regard as their fellow citizens-is an artifact of political practice. Citizen identity
is, more specifically, an artifact of public deliberation, which, by Habermas’s view, is always in
process in a democratic society.* Citizen identity is an affiliation that people continuously cre-
ate and re-create through a series of ongoing public conversations. As participants in such
conversations, citizens cannot invent political identities from whole cloth. Dense webs of
human relationships tie political societies to the past, including to those elements of the past
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that are, from a liberal and democratic perspective, “disastrous.” Still, Habermas under-
scores, there is much room for collective agency as citizens debate with one another and as
they decide together how to relate to their past. Members of a liberal democratic political soci-
ety can take a critical stance toward their past. They can examine it through the lens of
constitutional liberal and democratic principles, which they reflexively endorse. They can
deliberate with one another about which elements of the past to appropriate, given their
endorsement of those principles. They can deliberate, as well, about how the elements of
their past that they disavow should inform their understandings of their political identity. So,
to cite an example that preoccupies Habermas, the history of Nazism in Germany, when
German citizens reflect upon it and deliberate about it from the point of view of the liberal
and democratic principles institutionalized in the postwar constitution, can motivate them to
construct a German political identity that is explicitly anti-racist and opposed to human
suffering.

Habermas takes a similar tack in addressing the second problem: the problem iden-
tity poses for democracy in the face of globalizing pressures. Just as citizens can take a critical
attitude toward the past as they deliberate about the content of their political identity, he sug-
gests, so they can take a critical attitude toward the boundaries that, at present, delimit their
political community. If power relations create a need for a more expansive political identi-
ty-for an identity which can motivate public-regarding political action across extant nation-
state boundaries-then, by deliberating together, people consciously can construct new,
transnational identities. Thus in Europe, notwithstanding national differences in history, in
language, in customs, Habermas suggests, people can decide, collectively and deliberatively, to
construct a new identity built from their (selectively appropriated) European experiences and
European traditions.” Together with French philosopher Jacques Derrida, Habermas has
suggested several candidates: several traditions that might be appropriated and that might
inform a new transnational European identity. These include a tradition of keeping religion
separate from the public sphere, a tradition of relying upon the state to correct market fail-

ures, and a tradition of engaging in collective action with a view to promoting social justice.’®
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As in the German national case, Habermas envisions this new European political identity, as,
in part, the product of critical engagement with what is illiberal and what is anti-democratic
in Europe’s past. For instance, he suggests that by reflecting critically on the experience of
empire and by deliberating together about this deplorable aspect of their shared past,
Europeans might construct a political identity that includes an explicit repudiation of Euro-
centrism.’

Constitutional patriotism, as Habermas conceives it, differs substantially from more
conventional understandings of patriotic attachment. It is a form of identity citizens create
and re-create by participating in collective deliberation about how to interpret and institu-
tionalize principles of constitutional democracy: democratic principles of free, equal, and
inclusive collective self-determination and liberal principles that support human rights. “In
complex societies,” he writes, “it is the deliberative opinion- and will-formation of citizens,
grounded in the principles of popular sovereignty, that forms the ultimate medium for a form
of abstract, legally constructed solidarity that reproduces itself through political participa-
tion.”" If members of a particular political society take pride in some aspects of their shared
history, this view suggests, if they identify with some of their political community’s institutions
and some of its practices, if they experience themselves as fellow citizens united by collective
memories and collective achievements, they might do so, not only and not principally because
they understand these experiences and accomplishments to be theirs, but also, and impor-
tantly, because they understand them to be the product of democratic deliberative processes,
consonant with universalistic constitutional principles.

Constitutional patriotism resembles more traditional understandings of civic identi-
fication, however, in that Habermas envisions it, not merely as a rational endorsement of
universal principles, but also as an affective attachment to the particular interpretations of
universal principles that emerge from collective deliberation. Thus he argues:

Each national culture develops a distinctive interpretation of those constitu-

tional principles that are equally embodied in other republican constitu-

tions-such as popular sovereignty and human rights-in light of its own

national history. A “constitutional patriotism” based on these interpreta-

tions can take the place originally occupied by nationalism."

Constitutional patriotism, then, is “loyalty to a particular constitutional tradition.”” A
constitutional patriotic version of German civic identity, for instance, might be based in a felt
attachment to the particular interpretation of human rights and democratic principles

articulated in the German Basic Law. Habermas’s claim is not that constitutional principles
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alone can produce a cohesive civic identity. Instead he stresses that, in order to experience
themselves as co-members of a particular political community, people need some politically
particular interpretation of such principles. Yet these interpretations, he underscores, can
and should remain neutral vis a vis the ethno-cultural norms and values that define “sub-polit-
ical” identity-communities in every pluralistic political society.” He thus envisions both a
universalistic and a politically particularistic dimension to constitutional patriotism. The
latter (the polity’s politically particular interpretation of constitutional principles, conditioned
by deliberative democratic processes) he hopes will enable civic solidarity and motivate
public-regarding political action, while the former (the universal principles themselves)
provide a built-in defense against the strategic manipulation of identity for anti-liberal or anti-

democratic ends.

Thick and Thin: Critics of Constitutional Patriotism

Critics of Habermas’s work on constitutional patriotism have articulated two principal sets of
challenges to this position. Some argue that constitutional patriotism is too thin. If a defi-
nition of the civic “we” is to engender politically efficacious forms of identification, their
claim is, it must be moored in deeply constitutive attachments and solidarities. For this view,
a constitutional patriotic identity forged in democratic deliberation simply cannot inspire
civic solidarity and trust. It therefore cannot motivate public-regarding political action. What
is worse, if liberal democrats focus exclusively on building such thin civic identities, they may
inadvertently create what William Connolly characterizes as an identitarian “black hole.”"
They might cede the political field, that is to say, to those who would promote politically effi-
cacious but highly illiberal and anti-democratic ethnic, racialized, and gendered identities.
Critics suggest constitutional patriotism is too thin in at least three analytically
distinct senses. First, some argue it is insufficiently particularist. If I understand myself to be
a participant in a collective political project that yields interpretation(s) of universal principles,
the claim is, such a selfunderstanding is not enough to cause me to feel a strong sense of alle-
giance to the particular strangers who are my fellow-citizens, and not to other strangers who
are not my fellow-citizens, but who develop equally reasonable interpretations of universal
principles. Such a selfunderstanding is not enough to engender in me a sense of loyalty to
my particular political society, not to other, equally legitimate liberal democratic polities. For
identity to perform the integrative function that democracy requires, the argument is, citizens

need some compelling sense of why it is that they form a political “people” with one group of
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particular strangers and not with others.” They need some compelling sense of why it is that
certain particular political institutions and practices are the ones that deserve their loyalty."

Second, some critics suggest that constitutional patriotism is too thin in the sense that
it is insufficiently constitutive. For an identity to motivate citizens to feel a sense of solidari-
ty with one another, for an identity to sustain loyalty to a polity and to its institutions, it must
appear to those who bear it as if it literally makes them who they are. An important part of
who [ am, I can believe, is the fact of my German-ness or the fact of my French-ness or my
English-ness. Who I am is, in part, my heritage. It is, in part, my membership in this ethi-
cally particularistic community. Constitutional patriotic identity, by contrast, because it is
arrived at procedurally, through public deliberation, cannot be understood to reflect an
enduring truth about who I am and my place in the world."”

A third and related concern is that constitutional patriotism is too thin because it is
insufficiently naturalized. Even if identity is in fact a construct, some critics argue, if it is to
perform the binding work that democracies require, it must appear to those who bear it to be
natural. Civic identity must feel like kinship, even though it is created rather than inherited.
Civic identity must feel like destiny, even though it is the product of contingent human
action. It is possible to reflect upon our civic identities, these critics acknowledge. It is
possible to evaluate them and to think creatively about how to build institutional arrange-
ments that will revise them or consolidate them. Yet if identity is to bind citizens together,
this reflective stance must not be one that is typically or even regularly adopted by citizens.
Democratic citizens must experience identity, more often than not, pre-reflexively: not as
something they consciously create, but as something that “just is.”"®

A second set of challenges to constitutional patriotism centers on the claim that it is
not thin enough. Civic identities and affiliations are never purely political, some critics
suggest. In practice, it is always through the lens of particularistic identities (which people
experience as constitutive and natural) that citizens interpret liberal and democratic constitu-
tional principles and develop affective attachments to a political culture.” This second line of
critique complements, rather than controverts, the first. If the first worry is that, were a pure
constitutional patriotism to exist, it would not work, the second concern is that, in fact, there
is no such beast. In every political community, the claim is-even in allegedly “civic” nations
like France, even in immigrant societies like the United States-there is some historic majori-
ty. There is a dominant language that citizens use when they deliberate. There are dominant
ethical beliefs and cultural values, which shape the terms of deliberation. Hence the narra-

tives that inform the thin political culture are necessarily influenced by a thick majority
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culture. The heroes, the holidays, the monuments the political society depends upon as mech-
anisms to foster civic identification are culturally particularistic, and inevitably so.
Constitutional patriotism needs these mechanisms; it leans on them to foster identification.
Therefore, constitutional patriotism cannot escape the identity problem that plagues more
conventional brands of patriotism. It always relies upon, it always tacitly assumes, “thick”
particularistic identities.

Habermas’s (and Habermasians’) principal response to both sets of critics has been to
draw attention to their (often implicit) assumptions about the immutability of what may only
be contingent features of political life. Habermas notes, for instance, that in Europe there
have been multiple paths to nation-statehood: from nation to nation-state, to be sure, but also
from state to nation-state, where in the latter instance national consciousness follows and
grows out of the political empowerment and mobilization of the citizenry. That a collective
political identity can develop prior to a cohesive national identity, he suggests, is evidence
against the claim that it necessarily depends on one: “...[P]recisely the artificial conditions in
which national consciousness arose argue against the defeatist assumption that a form of civic
solidarity among strangers can only be generated within the confines of the nation.”” If
national identities have developed, at least in some instances, through a collective “learning
process” which allows people to transcend their more local and ethno-culturally particularis-
tic identities, Habermas asks rhetorically, then “why shouldn’t this learning process be able to
continue?””!

Similarly, although he acknowledges that, beginning with the revolutions of the late
eighteenth century, nationality has played a crucial role in forging and maintaining the cohe-
siveness that democracy requires, Habermas argues that the link between nationality and
republican citizenship is contingent, rather than necessary. There is no reason to assume, he
says, that civic identity cannot be de-coupled from nationality:

... the modern understanding of... republican freedom can... cut its umbilical

links to the womb of national consciousness of freedom that originally gave

it birth. The nation-state sustained a close connection between “demos” and

“ethos” only briefly... Citizenship was never conceptually tied to national

identity.”

Thus, even if, in the words of Attracta Ingram, it is “emphatically true that populations in the
grip of a national idea are unwilling to form a state with people who do not share their nation-
al culture... that does not tell us that liberal unity is always and everywhere impossible, or that

it is never right, in principle, to try to educate people to abandon nationalism.”” The
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position, in short, is that although it may be difficult to cultivate “postnational” forms of polit-
ical identification-civic identities that are rooted in principles, rather than in a perceived
ethnic or cultural sameness-those who are committed to the universalistic principles of
collective self-determination and human freedom and equality should not dismiss the possi-
bility out of hand. Instead, we should explore it, experimenting with institutional efforts to
foster constitutional patriotism.

This response is reasonable, as far as it goes. Indeed, if the (relatively short) history
of the nation-state seems to support critics’ claims that constitutional patriotism is too thin to
work, as well as their complementary claims that every politically efficacious identity leans on
ethically thick identifications, experimental evidence seems to suggest the contrary. Research
that spans more than three decades on what social psychologists call the “minimal group
paradigm” shows that exceedingly thin identities-identities that are artificially constructed in a
laboratory setting-can produce beliefs, attitudes, and behaviors of the sort that concern
students of political identity.”* Subjects who are assigned to groups based on aesthetic prefer-
ences, for example, even subjects who are assigned to groups randomly and who know that
their categorization is random, engage in the types of behaviors that worry democratic theo-
rists (such as negative stereotyping of what social psychologists call the “out-group”), as well as
in behaviors which most view as necessary for stability in democratic societies (such as altru-
istic behaviors toward fellow “in-group” members when distributing rewards). Of course, such
experiments do not test the feasibility of a specifically constitutional patriotic identity, and so
their results cannot provide direct support for Habermas’s positive claims. They do, however,
lend support to his critical claim that civic nationalists and others who are skeptical about
constitutional patriotism likely underestimate the malleability of identification. If even
trivial categorizations, even group identities that are constructed in a laboratory and hence
have no history whatsoever, can influence how people regard and treat one another and how
they distribute rewards and sanctions, then it seems wrongheaded to jump to pessimistic
conclusions about the inordinate thinness, or the inevitable thickness, of constitutional patri-
otism. Exactly how difficult it would be to promote constitutional patriotic identifica-
tions-and whether or not it would be impossible to do so-are empirical questions, which
remain unanswered. Assertions and counter-assertions by political philosophers do nothing
to advance our understanding of whether, and if so under what conditions, constitutionally-

based civic identifications are viable.
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Constitutional Patriotism and Its Others

I propose now to leave these empirical questions to the side and to assume, for the sake of
argument, that Habermas is correct: that principles can do the integrative work of a citizen-
ship performed as postnational. Even if he is right, I want to suggest, we still will not have
escaped democracy’s identity problem. The reason is straightforward: to the extent that
liberal and democratic principles effectively can bind together members of a political society,
and even if they can do so in ways that remain fully neutral vis & vis ethno-culturally particu-
laristic identities, they also define “others” of constitutional patriotism. They define illiberal
and anti-democratic others, as well as others who are insufficiently acculturated to the beliefs,
norms, and values that constitute the polity’s politically particular civic bond. Political elites,
who are constrained by democratic institutions to compete for power, will have an incentive
to exploit even constitutional patriotic identities in ways that can demonize and encourage
aggressiveness toward these others. To the extent that principles effectively motivate people
to recognize some set of strangers as co-citizens, they can promote intolerance of, even violence
directed at, those they define as outside the civic “we.”

Habermas, of course, is not unaware that constitutional patriotism defines others. To
the contrary, he explicitly addresses constitutional patriotism’s exclusions, for instance in his
writings on the moral facets of immigration policy.” Here he advances the claim that,
although it is illegitimate for a liberal democratic political society to limit immigration accord-
ing to ethnic, linguistic, and other culturally particularistic identity-markers, because stable
liberal democracy requires commitment to liberal and democratic principles, as well as a non-
neutral “horizon of interpretation” within which to deliberate about how best to interpret
constitutional principles, it is legitimate for such a polity to exclude would-be immigrants who
are illiberal or anti-democratic and/or who are not assimilated to the polity’s politically
particular interpretation of liberal and democratic principles. Such requirements for admis-
sion to the civic “we,” he says, differ qualitatively from requirements for ethno-cultural assim-
ilation in at least three nontrivial ways. First, because liberal and democratic constitutional
principles are principles that any human being can endorse, unlike ascriptive identities (such
as ethnic identities purportedly defined by shared origin and ancestry), constitutional
patriotic identities are, in principle, open to all. Second, because the political cultures with-
in which citizens interpret and apply constitutional principles are themselves responsive to
practices of collective autonomy, the “horizon of interpretation” within which citizens

deliberate about how to institutionalize constitutional principles can be critically evaluated
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and can be changed through deliberative processes. Third, and perhaps most significantly,
constitutional patriotic identities include built-in resources for resisting any urge to the violent
oppression of, or to violent aggressiveness toward, those they define as “other.”
Constitutional principles are universal in their reach. They claim to apply to all human beings.
Hence they not only set the terms within which citizens deliberate with one another, but fur-
ther counsel against intolerance and violence in all its forms, including intolerance and vio-
lence directed at those who do not endorse constitutional principles. For these reasons, con-
stitutional patriotic identification might be viewed as a force for political integration that
solves democracy’s identity problem.

In light of the incentive that democratic politics define for elites to manipulate and
to exploit any strong, affectively-based civic identification, however, the avowed legitimacy of
the boundaries to constitutional patriotic identities is a double-edged sword. Constitutional
patriotism not only excludes the illiberal and the anti-democratic from particular political
communities; it further claims to exclude them on normatively unobjectionable grounds.
Constitutional patriotism thereby renders itself highly susceptible to a certain brand of polit-
ically efficacious, although illiberal and anti-democratic, rhetorical misuse. In recent years,
such strategic exploitation of constitutional patriotic identification has been most evident, not
in European politics (where most Habermasians’s attention has been focused), so much as in
the United States, among the neo-conservatives who have aligned themselves with the current
Bush administration. To cite just one example, William Kristol and Robert Kagan have
attempted to make the case that, because the principles institutionalized in the American
Constitution and in the Declaration of Independence are “not merely the choices of a
particular culture but are universal, enduring, ‘self-evident’ truths,” the use of force against
actors who threaten these principles is morally unobjectionable.”® The aggressive promotion
of liberal and democratic constitutional principles abroad, they claim, is similarly morally
justified by the universalism of constitutional liberal and democratic principles. The goal of
“regime change,” for instance, like the larger goal of securing a “benevolent global hegemony,”
neo-conservatives claim is not simply a matter of promoting American interests through
foreign policy, but also and more importantly a matter of promoting principles and values that
serve the interests of all human beings.”

Granted, a deep illogic plagues this neo-conservative invocation of liberal and
democratic norms and values. A belief in collective autonomy and in human rights does not
legitimize aggressive attacks against people who do not endorse those principles. To the con-

trary, a commitment to human rights and democracy promotes toleration, political equality
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and inclusiveness, and respect for all human beings. In this respect, the strategic exploitation
of constitutional patriotic identities is not unlike the strategic exploitation of ethno-culturally
particularistic identities. If the civic “we” is defined with reference to shared ancestry or to
common descent, there is no logical reason why those who are included should be hostile
toward, or should act aggressively toward, people whom they perceive as standing outside their
particularistic identity-group. Still, it would be a mistake to allow the illogic of the rhetoric to
divert attention from the genuine political threat it can pose, especially when elites convince
citizens that the other is a menace to the object of their patriotic attachment.

That such a political threat exists, and that it can be nontrivial, especially during times
of real or perceived vulnerability, is illustrated by two highly publicized documents that were
released by the Bush administration in the aftermath of the September 11 attacks.”® In the
National Strategy for Homeland Security (NSHS) and the National Security Strategy of the United
States of America (NSSUSA), “the American people” and its specifically American “way of life”
are defined in terms not of ethnic or national sameness, but shared liberal and democratic
principles.” Thus NSHS defines the American people with reference to “America’s commit-
ment to freedom, liberty, and our way of life,” where the latter it characterizes in terms of a
“democratic political system... anchored by the Constitution,” “[flreedom of expression, free-
dom of religion, freedom of movement, property rights, [and] freedom from unlawful
discrimination.””® Both NSHS and NSSUSA interpret liberal and democratic constitutional
principles through the lens of U.S. founding documents and historical experiences. The
NSHS cites the Constitution and the Bill of Rights, for example, and stresses the importance
of building upon the American tradition of federalism.” The NSSUSA emphasizes that “...
even in our worst moments, the principles enshrined in the Declaration of Independence
were there to guide us. As a result, America is not just a stronger, but is a freer and more just
society.”” Yet both documents employ these liberal and democratic constitutional principles
to distinguish an American “we”-lovers of liberty-from an illiberal and anti-democratic
“they”-“rogue states,” “evil... enemies,” “terrorists and tyrants.””” Both documents exploit this
distinction to advance arguments for the exclusion and policing of these others and for acts
of violence aimed at them: for shoring up American borders, for instance, the heightened sur-
veillance of foreigners, both at home and abroad; and, in the international realm, unilateral
preemptive aggression in response to American elites’ perceptions of threat.”

In no way do I mean to imply that Habermas or other advocates of constitutional
patriotism would endorse the recent rhetoric of the Bush administration. To the contrary, |

am certain they would not.” But the larger point remains: If, indeed, constitutional
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patriotism is capable of binding together a civic “we,” then, not unlike other forms of
patriotism, it is troubled by democracy’s identity problem. Even divorced from communitar-
ian readings that link it with particularistic forms of social identification, citizenship is,
unavoidably, a category that delimits an included and an excluded set. If understandings of
“who we are” that are rooted in universal constitutional principles can motivate citizens to
look beyond their private concerns and their particularistic identities, and to take into
account the perspectives of those they regard as their interlocutors in processes of democrat-
ic deliberation, such identities are susceptible to strategic exploitation by elites who urge the
exclusion and policing of, even violent aggression directed at, others whom they maintain

threaten constitutional principles.

Conclusion

In this essay, my principal claim has been that constitutional patriotism (especially as that
notion is developed and defended in the recent work of Jiirgen Habermas) fails to resolve what
[ have called democracy’s identity problem. Democracy needs civic identity, I have argued, in
order to promote publicregarding forms of political engagement across lines of difference
based on interest or on particularistic solidarities. Yet the very identities on which democra-
cy depends are inherently susceptible to manipulation by political elites, whom democracy
constrains to compete to win and hold power. Even civic identities that are rooted in liberal
and democratic constitutional principles are vulnerable to strategic exploitation by elites who
make the case that the foreign and/or the internal “others” of constitutional principles legit-
imately can-and should-be repressed.

One logical response to this difficulty is to invoke an alternative, contestatory reading
of constitutional patriotism, according to which it is not a form of civic identity that might
help solve democracy’s identity problem, so much as a practice of always resisting identification.
Patchen Markell, for instance, argues that much of Habermas’s work manifests what he calls
a “strategy of redirection,” which aims “to render affect safe for liberal democracies by redi-
recting... attachment and sentiment from one subset of objects (the ‘ethnic’) to another
subset of objects (the ‘civic’).” Markell insists, however, that, at least at some points in his
work, Habermas departs from this strategy.”” Habermas, he says, appears to regard constitu-
tional patriotism less as a solution to democracy’s identity problem, than as “a practice of
refusing or resisting particular identifications... for the sake of the ongoing, always incomplete,

and often unpredictable project of universalization.”” By this view, the aim of constitutional
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patriotism is not to develop an understanding of “who we are” and “who we want to be” that
resists strategic exploitation. Instead it is to cultivate the struggle itself to define and to redefine
“who we are” and “who we want to be.””

Appealing as this line of response may be (and I find myself sympathetic to it), it is
important to underscore that it does not-and cannot-solve democracy’s identity problem.
Constitutional patriotism cannot resolve the dilemma of needing to guard against the threat
civic identity poses, while at the same time relying on the cohesion civic identity provides.

What might be called deconstructive forms of contestation-efforts to disturb any
settled sense of having achieved, once and for all, a shared political identity-although
undoubtedly a necessary part of every viable response to democracy’s identity problem, are
also not sufficient. Democracy requires, as well, reconstructive contestation: efforts to articu-
late definitions of “who we are” and “who we want to be” that depart from dominant defini-
tions, efforts to advance and to defend competing accounts of how a particular polity might
create a cohesive civic identity. Habermas’s own interventions in debates about German and
European civic identity are exemplars of such reconstructive contestation. Because criticism
alone-the refusal of identity-cannot perform the integrative work on which democracy leans,
even contestatory democracy needs identity. Hence the importance of approaching our
reconstructive identity-making tasks with caution: aware that, if successful, they inevitably

continue to generate identity problems.
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